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AINING momentum almost over- 
G night, rural electrification has 
become a subject of tremen- 
dous importance in the mid-South. 
Electric power utilities throughout 
this region have already spent huge 
sums in experimental projects to de- 
termine the possibilities of service in 
this new field and are reporting very 
favorable results. With the Federal 
government lending financial assist- 
ance, utilities are launching very defi- 
nite programs for wide extensions into 
rural areas. By the close of this year 
thousands of farm homes in the mid- 
South will be served with electricity 
for the first time. 


sented negative results. 


Prior to the year of 1930, utilities 
operating in this region had failed to 
supply rural customers as the cost of 
reaching them was too great to justify 
the expenditure necessary to have 
power lines constructed. The exces- 
sive demands of power companies for 
large amounts of cash from the farm- 
ers for line construction always pre- 
Then, too, 
the farmers were unable to pay the 
high rates for service even after the 
electricity was available. The use of 
household appliances in rural commu- 
nities had not yet become very wide- 
spread. The average use of electric 
current was for house lighting only. 
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After experimental lines proved fair- 
ly successful, the larger utilities almost 
simultaneously began working on in- 
tensive rural electrification programs. 
Naturally, many difficult problems had 
to be faced in developing a satisfactory 
plan. Each locality presented new 
problems. The rates charged for serv- 
ice rendered never failed to bring a 
storm of criticism. Even after lower 
rates were offered, customers were ex- 
tremely dubious about excessive con- 
sumption. 


HE first problem to be solved was 

that of line construction. It was 
soon realized that a standard type of 
construction must be worked out if 
rural electrification was to be a suc- 
cess. The whole system of line con- 
struction was cut to an engineering 
minimum. Engineers increased the 
line span length, cut down pole equip- 
ment to a very minimum, and made 
several economical changes in the 
types of conductors, meters, and 
transformers used. One of the great- 
est savings made by one utility was 
in the type of poles and conductors 
used. 

Earlier costs of line construction in 
this region ranged from $1,350 to 
$1,737 per mile. In some localities 
the costs were considerably higher. By 
_careful planning, the costs have now 
dropped to an average of $1,050 per 
mile and even lower in some commu- 
nities. Varying costs in line construc- 
tion and maintenance are often, of 
course, due to trees, climate, soil con- 
ditions, storm areas, winding roads, 
and sleet. In the mid-south, how- 
ever, damages from snow and sleet 
are not as common as in the northern 
states. The soil and climatic condi- 


tions are usually more favorable in 
this region than in some areas. 

Careful planning of lines to serve 
entire areas through mass construc- 
tion has resulted in economical meas- 
ures for many utility companies. Not 
only have construction costs been cut 
to the very minimum, but, also the 
operation and maintenance costs have 
been slashed. Line construction is 
probably one of the most important 
factors to consider in rural electrifica- 
tion, and it is one that presents a field 
for careful pioneering. Mass opera- 
tions in which networks will be con- 
structed to cover an entire county 
will lead to greater economies in the 
future. 


| peeing one of the most difficult 
phases of rural electrification is the 
adoption of rates which will pro- 
mote the most abundant consumption 
of current. Many rate engineers have 
learned through bitter experience that 
rural customers will not use an exces- 
sive amount of electricity unless the 
rates are placed within their reach. 
However, utilities operating in the 
mid-South are taking the lead in of- 
fering low rates to customers through 
the use of a new rate system—the 
“objective rate” plan. 

The plan was originally designed by 
the Commonwealth & Southern Cor- 
poration of New York city. Briefly, 
the system permits customers to use 
additional kilowatt hours at greatly 
reduced rates, but at the same time 
does not seriously impair the revenues 
of the company to any great extent. 
The entire plan is based on the idea 
that customers will use more electric- 
ity if rates are lower. 

The first utility to adopt the objec- 
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tive rate system was the Alabama 
Power Company. It was made effec- 
tive by that utility on September 2, 
1933. At the end of a twelve months’ 
period the company’s revenue was 
only $22,000 less than at the time 
the rate plan was first introduced, 
while the average consumption per 
customer for the same period changed 
from 788 kilowatt hours to 920 kilo- 
watt hours, an increase of 132 kilo- 
watt hours per year for each cus- 
tomer. 


es the introduction of the “ob- 
jective rate’ system by the Ala- 
bama Power Company in 1933, other 
large utilities operating in Arkansas, 
Tennessee, and Georgia have adopted 
similar plans. As greater consump- 
tion is probably the only answer to a 
lower unit cost, it seems that this plan 
will mean much in the future of rural 
electrification. 

Despite numerous drawbacks, the 
state of Alabama has doubtless made 
more progress in rural electrification 
in the mid-South than any other state. 
Of course, any discussion of rural 
electrification activities in Alabama 
must necessarily be centered about the 
Alabama Power Company as it op- 
erates in all or a portion of 65 of the 
67 counties of that state. 

The Alabama Power Company first 
became interested in extending its 
lines to rural districts in 1920. As 


an experiment, a rural line was built 
early that year to serve a group of 
seven farmers along the Whitesburg 
pike in Madison county. The line 
proved so successful that the company 
entered into a codperative agreement 
with the Alabama Polytechnic Insti- 
tute of Auburn, Alabama, to plan a 
definite rural electrification program. 
With the approval of the Alabama 
Public Service Commission, the com- 
pany constructed a great number of 
rural lines to be used as a field lab- 
oratory for rural electricity studies. 

Although progress was slow at first, 
the Alabama Power Company gradu- 
ally moved forward in its work in 
rural communities throughout the 
state. On May 1, 1928, the company 
was operating 145 rural lines in 168 
communities in 42 counties of the 
state. The total mileage was 578.3 
miles, and approximately 4,155 cus- 
tomers were being served. By the 
end of 1930, two years later, the num- 
ber of rural lines had been increased 
to 529 with 1,758 miles of lines to 
serve 6,201 customers. 


rN a result of the continous and 
aggressive activity of the com- 
pany, it was providing electric service 
to 38,682 customers on November 30, 
1935. R. H. Mangum, who is con- 
nected with the Alabama Power Com- 
pany, informed the author late in De- 
cember that, of the number of rural 


e 


trification is the adoption of rates which will promote the 


q “PROBABLY one of the most difficult phases of rural elec- 


most abundant consumption of current. 


Many rate engi- 
neers have learned through bitter experience that rural cus- 
tomers will not use an excessive amount of electricity unless 
the rates are placed within their reach.” 
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customers, 28,978 were in 241 small 
towns and are served by the compa- 
ny’s urban rates; that the balance, or 
9,704 customers, were served from 2,- 
300 miles of rural lines along the high- 
ways and roads of the state and are 
served at the company’s suburban 
rates; and that distribution of electric 
service in the state has progressed to 
the extent that there is not any com- 
munity center in the state with a popu- 
lation of 300 or more without 24-hour 
electric service, and there are but few 
communities with a population of 100 
that are not provided with electric 
service. 
Mr. Mangum further stated : 


The accomplishments in rural electrifica- 
tion in Alabama are a result of an intensive 
and continuous effort by the company and 
a hearty codperation by the farmers, agri- 
cultural agencies, equipment manufacturers, 
and dealers throughout the state. It has 


required not only the capital necessary for 


the construction of the lines, but also an 
immense amount of energy and effort to 
familiarize the farm and rural customers 
with the many uses of electric service in 
order to obtain a continuously increasing 
value of the service which is essential to a 
continuous expansion of the service. 

In 1924 the average rural customer of the 
company used only 383 kilowatt hours, and 
obtained but little value from the service 
ae for lighting the homes. The uses 
of the service have increased each year, 
through the use of electricity for pumping 
water, refrigeration, cooking, heating water, 
and more than 100 other different uses on 
the farms and in the homes. During the 
twelve months ending November, 1935, the 
average rural customer used 1,167 kilo- 
pg Oi or three times the average use 
te) 4 


N order to stimulate further the 

consumption of electricity the Ala- 
bama Power Company, with the assis- 
tance of the engineering department 
of the Alabama Public Service Com- 
mission, put into force a new rate plan 
for rural service in 1927. It was 
designed as a “promotional rate” es- 
pecially for rural service and has been 


an important factor in the expansion 
of the Alabama Power Company in 
this type of service. The plan was re- 
vised in 1933 when the company in- 
troduced its “objective rate” system. 

Stephens G. Croom, assistant engi- 
neer of the Alabama Public Service 
Commission, who coéperated with the 
author in obtaining data on rural elec- 
trification activities in Alabama, states 
that the first six months’ experience 
with the operation of the “objective 
rate” plan in the urban group indicat- 
ed that it was likely to succeed and 
justified its extension to the rural and 
commercial classifications; that effec- 
tive June 1, 1934, an “objective rate” 
plan was worked out for rural and 
suburban customers of the company, 
and that its operation a year and a 
half has served to indicate that it, too, 
can be considered a success, inasmuch 
as it has brought to rural users of elec- 
tricity constantly lower cost of serv- 
ice. 

The trend in rates for rural cus- 
tomers of the Alabama Power Com- 
pany has been downward, as evidenced 
by the following table: 


Average Annual Average Rate 
Kw.Hr.Per PerKw.Hr.for 
Rural Customer Rural Service 


*Twelve months ending November, 1935. 


NX the present time approximately 
98 per cent of the rural custom- 
ers of the Alabama Power Company 
are served at a rate with a monthly 
minimum charge of $1.25. New cus- 
tomers who are served on lines with a 
density of: five customers per mile are 
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The Rural Engineer 


“— increased consumption holds the key to the success of 
rural electrification, many utilities are developing a new type 


of engineer—a rural engineer. 


His duties will be to study the 


problems that the farmer has to face and work out practical sugges- 
tions that will help him, and to conduct meetings in rural communi- 
ties in which the various uses of electricity can be demonstrated.” 





placed on the $1.25 monthly mini- 
mum, but all customers on lines with 
a density of 3.3 customers per mile of 
line are served at $1.25 after the ex- 
piration of five years. 

When questioned about future 
plans in rural electrification, Mr. Man- 
gum said the company is continuing 
its expansion of electric lines to serve 
additional rural customers; that dur- 
ing the first eleven months of 1935, it 
built 155 miles of lines to serve 700 
customers; that at the present time it 
has under construction 92 miles to 
serve 378 customers, and that during 
the year of 1936 expects to build an 
additional 500 miles of rural lines to 
serve 2,300 customers, which will 
bring the total rural lines of the com- 
pany to more than 3,000 miles by the 
end of 1936. 

The progress that the Alabama 
Power Company has made in rural 
electrification in that state has not 
gone unheralded. In 1933 the Edison 
Electric Institute awarded the Thom- 
as W. Martin Rural Electrification 
Award to the company “in recogni- 


tion of its invaluable contribution to 
the rural life of the territory served 
by it through providing electric serv- 
ice for stimulating the improvement 
of economic and cultural advantages 
of farm life.” 


gprs achievements in rural 
electrification are being made in 
every state throughout the mid-South. 
The Georgia Power Company, prob- 
ably the largest electric utility in the 
state of Georgia, recently announced 
that it has scheduled $525,000 for 
rural line expenditure for the year of 
1936. It plans to construct approxi- 
mately 300 miles of new lines and 
extend 75 miles of existing lines. 
The program includes service to more 
than 1,750 new customers living whol- 
ly outside incorporated municipalities. 

Public utilities in Texas—a state in 
which less than one fortieth of the 
farm homes are supplied with electric- 
ity—built lines to serve approximately 
1,500 farm and rural customers dur- 
ing the earlier part of 1935. The total 
of new customers served during 1935 
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in that state will probably exceed 5,- 
000. More than 500 miles of rural 
lines were constructed between June 1 
and November 1, 1935. A heavier 
program for 1936 is well under way 
by Texas power companies. 

The Arkansas Power and Light 
Company started building rural trans- 
mission lines in Arkansas several 
years ago and has continued the policy 
down to the present moment. Two 
years ago the company entered upon 
an intensive rural electrification pro- 
gram. Small communities of from 
150 to 500 people are being provided 
with electrical facilities for the first 
time in many sections. The company 
is adding approximately 30 miles of 
rural lines every month. Harvey C. 
Couch, president of the Arkansas 
Power and Light Company, an- 
nounces that his company has a very 
definite program in operation for rural 
extensions during this year. 


on. electrification activities in 
northern Alabama, Mississippi, 
and western Tennessee are being car- 
ried forward at a very rapid rate 
through the aid of the national Rural 
Electrification Administration and 


TVA power. Hundreds of small 
towns and communities in this region 
are securing electric power as fast as 
engineers can survey and construct 
‘lines. In practically all instances 
where the Tennessee Valley Authority 
furnishes power, the first 100 kilowatt 
hours will cost $3.50, which includes 
a surcharge of 1 cent per kilowatt 
hour to amortize the cost of the dis- 
tributing systems. 

In east Tennessee the Tennessee 
Electric Power Company of Chatta- 
nooga, one of the largest public utili- 


ties operating in that state, has 
launched a definite rural electrification 
program. The company already op- 
erates in approximately 300 cities, 
towns, and communities of Tennessee. 

Malcolm R. Williams, engineer of 
the railroad and public utilities com- 
mission of Tennessee, says: 


The program of the utilities in Tennessee 
at this time is to furnish service to rural 
communities or individuals wherever service 
is rendered on the same rate schedules as 
those in effect for like service in the larger 
towns. The only difference is that rural 
lines must furnish sufficient revenue to jus- 
tify the investment. The plan in effect at 
this time provides for a one tenth of a mile 
extension should the revenue be at least 
$1.80 per month. In other words, for a 
minimum revenue of $18 per mile, rural 
lines will be built. The program is working 
out very satisfactorily and we anticipate 
even greater development in 1936 than in 
the past few years. 


oe increased consumption holds 
the key to the success of rural 
electrification, many utilities are de- 
veloping a new type of engineer—a 
rural engineer. His duties will be to 
study the problems that the farmer 
has to face and work out practical sug- 
gestions that will help him, and to 
conduct meetings in rural communi- 
ties in which the various uses of elec- 
tricity can be demonstrated. His en- 
tire interests will be to gain the confi- 
dence of the farmer in order that he 
can better understand the problems 
that may face the future of his policy. 
Each utility has a different system 
of promoting rural electrification. 
Harvey G. Couch, president of the 
Arkansas Power and Light Company, 
said in a recent address that his com- 
pany had found it very interesting to 
“get a little closer to the people.” 
“We have invited them,” he said, 
“to provide the right of way without 
charge to us, and as a result we have 
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built several hundred miles of line and 
haven’t paid one dollar for it.” 

Most utilities have a committee 
which deals directly with the farmer 
in building community spirit and kind- 
ly feeling. There are often cases in 
which a farmer raises objections to a 
power line crossing his farm. The 
committee then visits the farm and 
usually converts him to their side. 


O' course, the greatest possibilities 
in rural electrification lie in the 
extensive use of household appliances 
and power-driven farm equipment. 
Household appliances probably offer 
the best opportunity at the present 
moment. Such electrical appliances as 
radios, refrigerators, washers, iron- 
ers, vacuum cleaners, ranges, water 
heaters, coal stokers, and mechanical 
draft oil burners will mean a great 


difference in the consumption of cur- 
rent each month. 

A huge consumption of power may 
be developed by dairy, poultry, and 
truck farmers through the use of 
lighting and power-driven machines. 
Fruit and truck farms require consid- 
erable water pumping for irrigation. 
Power-driven motors may be substi- 
tuted to cut down expenses. On poul- 
try farms the chief use of electricity 
is for lights, while dairy farms use the 
current for refrigeration in cooling 
milk necessary for retail sale. 

The future of rural electrification 
depends almost entirely upon the re- 
ception it receives from the farmer. 
If he can be induced gradually to in- 
crease his consumption of electricity, 
a new field with wide possibilities will 
be opened up for electric power utili- 
ties. 





Basis for Government Ownership Sentiment 


6¢ HE TVA Act was passed because of the agitation which has 
arisen in the last few years against private utilities. The carry- 
ing forward of the TVA program to a point where it or other govern- 
ment projects will damage utilities further is likewise dependent on this 
agitation. I have sought many times to analyze the reasons for this 
agitation and it occurs to me that it arises principally from those who 
since the great war have become enamored with European economic 
and social concepts and seek their application to American life. In this 
group we find many ardent and sincere advocates of public ownership 
of utilities and other forms of American business. As to the second 
group—those who live by the fomentation of political issues—all men 
have come to know that the way to their conversion lies in the conver- 
sion of their political constituents, in which event they will become as 
ardent in their advocacy of private ownership as they were formerly of 
public ownership.” 
—WENDELL L. WILLKIE, 
President, Commonwealth & Southern Corporation. 


417 























Recovery of Excess Earnings 
of Public Utilities 


Defects in the rate-making process which make such 
excess possible and a suggested method of recapture 


By PINCUS M. BERKSON 


"YJ ‘HE critic of rate control ever 
, on its ineffectiveness. In 

proof of its futility, he cites the 
increasing number of court decisions 


that set at naught the painstaking 
work of regulatory commissions and 
clip their powers for effective rate 
control. “What good is rate regula- 
tion,” he cries out, “if it cannot be 
made to function?” 

This writer believes that the fore- 
going challenge can be met effectively 
not by disputing the validity of the 
criticism, but by examining some of 
the defects in the regulatory mecha- 
nism which justify it and to propose 
means to remedy them. One of the 
defects relates to the lack of effective 
means to prevent earnings in excess of 
a fair return during the pendency of 
drawn-out rate proceedings.. Another 
defect relates to the limited power of 
regulatory commissions to prevent a 
utility from converting into unearned 
profit the excessive allowances for de- 
preciation charged to annual operating 
expenses. Both these defects can be 


remedied by a method approved by the 
Federal Supreme Court and produc- 
tive of a fair result. 

No part of the regulatory machin- 
ery has broken down more completely 
than its mechanism for fixing tem- 
porary rates during the pendency of a 
rate proceeding. The experience of 
the New York commission clearly 
shows up this vital defect in the proc- 
esses of rate control. 

According to the New York com- 
mission, the sharp decline in prices 
would have entitled the consumers of 
gas and electricity to a reduction of 
$28,000,000 from rates in effect in 
1930. Accordingly, the commission 
instituted rate proceedings to effectu- 
ate this reduction and determined to 
establish temporary rates so as to pass 
on to the consumer part of this reduc- 
tion from the earliest possible date. 
The enforcement of such rates was 
stayed by the courts in all but two in- 
stances, on the ground that the commis- 
sion had failed to follow the conven- 
tional method of determining value. 
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HE effect of such requirement, as 
the New York commission point- 
ed out in its annual report (1933) is 


to 
practically nullify the power of the com- 
mission to fix temporary rates, for if value 
must be found before a temporary rate can 
be fixed, action by the commission will be 
delayed until the case is nearly or quite 
ready for final adjudication. 
Furthermore, if the rates charged 
during the pendency of the proceeding 
and up to the time that new rates 
may lawfully be fixed are found to be 
excessive—it is common knowledge 
that such proceedings often drag out 
for years—the ratepayer is out of 
pocket with no chance of reimburse- 
ment through future rates. This 
arises from the rule that funds col- 
lected in one rate period cannot be 
converted to uses connected with an- 
other.’ Since the rates charged dur- 
ing the pendency of a proceeding are 
regarded as belonging to the old rate 
period, they remain the exclusive 
property of the utility company. 
Finally, the lack of effective means to 
recover the excess profits earned dur- 
ing the pendency of a rate proceeding 
not only enables the utility to earn 
more than a fair return, but also fur- 
nishes an incentive to drag out the rate 
proceedings and thereby to add to its 
expense and to delay final action. The 
difficulty obviously constitutes a pat- 
ent defect in the regulatory processes 
and calls for an appropriate remedy. 


F  pmcanapeny situation exists in rela- 
tion to the amounts charged to 
operating expenses and credited to the 
account for depreciation reserve. The 
importance of this operating expense 
item was recently pointed out by Mr. 
Chief Justice Hughes, wherein he 
said: 


Charges to operating expenses may be 
as important as valuations of property. 
Thus, excessive charges of $1,500,000 to 
operating expenses would be the equivalent 
of 6 per cent on $25,000,000 in a rate base.® 
This excess usually arises by allow- 

ing more for annual depreciation than 
the value of the property actually con- 
sumed. The ostensible purpose of an- 
nual accruals is to set aside funds suf- 
ficient to replace the property used up 
in rendering public service at the end 
of its service life. It often happens, 
however, either because of excessive 
maintenance expenditures, underesti- 
mating expected service life, or lower 
rate base value due to declining prices, 
that the balance remaining in the de- 
preciation reserve is in excess of the 
depreciation that has actually taken 
place as of the date of valuation. In 
the New York Telephone Co. Case the 
excess amounted to $4,750,000. The 
Supreme Court held that no part of 
this excess may be applied to overcome 
deficits in future depreciation allow- 
ances or to sustain future rates other- 
wise inadequate to yield a fair return. 
In reaching this conclusion, Mr. Jus- 
tice Butler declared for the court: 

The revenue paid by the customers for 
service belongs to the company. 
amount, if any, remaining after paying taxes 
and operating expenses including the ex- 
pense of depreciation, is the company’s com- 
pensation for the use of its property. 
And the law does not require the com 
to give up for the benefit of future sub- 
scribers any part of its accumulations from 
past operations. Profits of the past cannot 


be used to sustain confiscatory rates for the 
future. 


HE exclusion of the element of 

the excessive balance in the de- 
preciation reserve in determining 
the adequacy of future depreciation 
charges or return assures the investor 
a fair return for the public use of his 
property during the period of its use. 
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But this protection of the investor 
does not satisfy the equitable claim of 
the ratepayer to the excess built up by 
his contributions to the depreciation 
reserve. How to reach this excess is 
a problem that remains to trouble us 
like the annoying grin on the vanish- 
ing Cheshire cat, in Alice in Wonder- 
land, which lingers on while the rest 
of the cat disappears. However much 
we discount the rights of the theoreti- 
cal future subscribers to the excess de- 
preciation reserve balance by wholly 
disassociating them from the old sub- 
scribers, the bald fact remains that the 
old subscribers did contribute the sum 
of $4,750,000 for depreciation more 
than was needed and that by excluding 
this excess as a factor in the rate-mak- 
ing process the investor is enabled to 
earn that much more profit in addition 
to that provided by a fair return. 

Mr. John Public would naturally 
say that something should be done 
about it. With that everyone agrees. 
But how to do it: That is the trouble- 
some problem. Of the several solu- 
tions to the problem the one used in a 
New York Telephone Case is illustra- 
tive of what a solution should seek to 
attain and avoid to reach a fair and 
valid result. The case involved the 
disposition of a balance of $125,000,- 
000 in the depreciation reserve. This 
had been built up on a “straight-line” 
basis, which is designed to distribute 
evenly the ultimate cost of replace- 
ment over the estimated service life. 


But on the date of valuation it was 
found that the actual or realized de- 
preciation amounted to only $53,- 
000,000. 


c Bx Federal circuit court of New 
York ruled that since the os- 
tensible purpose of the depreciation 
reserve was to provide for the re- 
placement of the depreciable prop- 
erty, the balance in the reserve ac- 
curately represented the deductible 
depreciation for valuation purposes. 
The purpose and effect of this deci- 
sion were to prevent the utility from 
converting the excess of $72,000,000 
into unearned profit. 

The difficulty with the decision, 
however, is twofold. First, it is well 
settled that the actual accrued or de- 
ductible depreciation must be deter- 
mined by examination and inspection.® 
It, therefore, follows that the balance 
in the depreciation reserve cannot be 
used as a mathematical formula to 
measure accrued depreciation. Sec- 
ondly, by disregarding the foregoing — 
law the Federal court deducted $125,- 
000,000 instead of $53,000,000 from 
valuation new and thereby obtained a 
rate base new that was obviously less 
than the actual value of the property. 
Since the investor is entitled to a fair 
return on the basis of the actual value 
of the property, the effect of the de- 
duction of the depreciation balance is 
to produce an unfair, and it is sub- 
mitted, an invalid result. 


e 


more completely than its mechanism for fixing temporary 


q “No part of the regulatory machinery has broken down 


rates during the pendency of a rate proceeding. The ex- 


perience of the New York commission clearly shows up this 
vital defect in the processes of rate control.” 
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HE obstacles to the solution of 
the problem of reaching excessive 
operating charges or earnings seemed 
insuperable until the United States 
Supreme Court handed down its 
famous decision in what has come to 
be known as the Lindheimer Case.® 
One of the principal issues it decided 
involved the disposition of a balance 
of $32,000,000 in the depreciation re- 
serve, that was in excess of the actual 
accrued depreciation. This excess bal- 
ance had been accumulated over a 9- 
year period, and as in the New York 
Telephone Case, on a “straight-line” 
basis. The utility company claimed 
that its earnings during this 9-year pe- 
riod would be inadequate if the chal- 
lenged reduced rates were upheld. 
The Supreme Court held that 
though the excess reserve balance can- 
not properly be used to counterbalance 
inadequate future rates, there was no 
legal or equitable barrier to using the 
excess to neutralize inadequate rates 
charged during the period the excess 
had been accumulated. The Supreme 
Court, therefore, added the excess to 
net earnings—not to deductible depre- 
ciation as was done in the New York 
Telephone Case—and thereby safe- 
guarded the continuing right of the 
investor to a fair return upon the ac- 
tual value of his property and at the 
same time assured the ratepayer a 
fair rate during the period that the 
service had been rendered. 


HE Lindheimer decision forms 

the framework within which ad- 
ministrative procedure may be devised 
to reach excessive earnings due to ei- 
ther excessive rates charged during 
the pendency of a rate proceeding or 
to the excessive balance in the depre- 


ciation reserve. The legal device 
whereby this may be accomplished is 
the creation of a trust of the excess 
for the benefit of the subscribers. 
This requires express legislative sanc- 
tion. It may be patterned after the 
recapture provisions of the Transpor- 
tation Act of 1920, Chap. 91, § 15a. 
That section in effect provided that 
the carrier was only a trustee for the 
excess over a fair return received by 
it. Similar statutes may be enacted 
which will declare (a) that the excess 
of the return during the pendency of 
the proceeding over that found to be 
fair upon the final determination, and 
(b) that the excess of the depreciation 
reserve over the actual depreciation 
found to have taken place, be held by 
the collecting company as trustee for 
the subscribers, to be equitably dis- 
tributed to them at the direction of 
the regulatory commission. 


6 hea validity of such provisions is 
indicated by the approval of the 
Supreme Court of the recapture pro- 
visions in the Transportation Act. In 
answering the principal objection— 
that the recapture of excess income 
was confiscatory—the court said: 


The statute declares the carrier to be only 
a trustee for the excess over a fair return 
received by it. Though in it possession, the 
excess never becomes its property, and it 
accepts custody of the product of all the 
rates with this understanding. It is clear, 
therefore, that the carrier never has such a 
title to the excess as to render the recapture 
of it by the government a taking without 
due process.” 


For like reasons the proposed enact- 
ments would probably be constitution- 
al. The necessity for the proposed 
procedure arises out of the constitu- 
tional prohibition against reaching ex- 
cess earnings through lower future 
rates, and the equitable and constitu- 
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Removal of Incentive to Excessive Return 


67 | ‘HE inability of the regulatory commission to reach the 
excess over a fair return, whether owing to excessive rates 
charged during protracted rate proceedings or inflated depreciation 


charges, has furnished an incentive to build up such excess. 


Once 


this incentive is removed then the abuses that it has produced— 
drawn-out temporary rate proceedings and litigation, overesti- 


mating accruing depreciation, 


and underestimating accrued 


depreciation—will also be removed.” 





tional mandate that a utility be limited 
to a fair return for the use of its prop- 
erty. The proposed statutes do no 
more than put this mandate into prac- 
tical effect. If it be claimed that the 
holding in the public utility case pre- 
vents reaching funds which belong to 
the utility, the ready answer is that the 
trust provisions are wholly operative 
within the borders of the Lindheimer 
Case. The new statute takes nothing 
from the utility which equitably be- 
longs to it. The trust fund accumu- 
lated out of the excess over a fair re- 
turn is to be held solely for the bene- 
fit of those who contributed to it and 
therefore equitably entitled to it. 


HE shafts of criticism to strike 
any vulnerable aspect of the pro- 
posed enactments must be directed 
against their practicability. The most 
likely objection against the applicabil- 


ity of the trust provisions to the excess 
yield under rates in force during the 
pendency of a rate proceeding is that 
the consumer will have to wait too 
long. That objection is valid only if 
a method for fixing temporary rates 
can be worked out that enables the 
regulatory commission to put in force 
temporary rates at the outset of a rate 
proceeding and at the same time pro- 
vide proper safeguards against con- 
fiscation. Such is the scope of § 114 
of the New York Public Service Law. 
It enables the commission to establish 
temporary rates on an original cost 
basis and empowers the commission 
to make good any deficiency due to in- 
adequate temporary rates by allowing 
the utility to recoup any loss through 
higher final rates. This statute has a 
threefold advantage: it satisfies the 
public demand for immediate rate re- 
duction, safeguards the utility against 
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any permanent loss, and at the same 
time makes available the experience 
attending the reduced temporary rates 
in relation to increased consumption 
and net earnings. 


ut the appellate division of the 
New York Supreme Court by a 
recent three to two decision has de- 
clared the new statute void on the 
ground that the authority conferred 
upon the commission to use’ funds to 
be collected in the future to recoup 
present losses does not afford a suffi- 
cient safeguard of the right of the in- 
vestor to a present fair return for the 
public use of his property during the 
period of its use.* Should the forego- 
ing decision be upheld on appeal, then 
the recapture provisions here proposed 
afford a valid and effective means to 
accomplish the principal objective of 
§ 114. 

To be sure the consumer of gas, 
electricity, or telephone service will 
have to wait the final determination of 
the rate proceeding before the excess 
earnings, if any, during the rate pro- 
ceedings may be ascertained and or- 
dered returned. Under the prevailing 
system, not only is the ratepayer made 
to wait by the granting of the usual 
stay, but his waiting usually proves in 
vain for, as has been pointed out, that 
irrespective of the final determination, 
the temporary rates are usually invali- 
dated for having been established by 
methods condemned by the courts. 
The present method of temporary rate 
fixing is illusory and time wasting, 
accomplishes nothing for the ratepay- 
er, and gives rise to a train of abuses 
already mentioned. The new pro- 
cedure will prevent these abuses and 
actually benefit the consumer. 


| us now briefly examine the like- 
ly objections to the recapture of 
the excess balance in the depreciation 
reserve. It may be urged that the 
amount involved does not warrant the 
expense of recapture and of returning 
the small individual balances to nu- 
merous customers. That, of course, 
is a matter that may be left to the 
sound discretion of the commission. 
The amounts are often substantial. 
In the Lindheimer Case the court 
found that the amounts charged to 
current maintenance and depreciation 
aggregated over 30 per cent to 40 per 
cent of the total amounts charged by 
the company to operating expenses, 
while the discrepancy between the 
depreciation reserve and deductible 
depreciation was $32,000,000. As 
pointed out, the discrepancy between 
depreciation reserve and accrued de- 
preciation in the New York Telephone 
Case was $72,000,000, while, in the 
public utility case, the discrepancy 
was $4,750,000. Here are instances 
where the amounts are sufficiently 
substantial to warrant the expense. 
The procedure, in any event, is not 
more cumbersome or expensive than 
the procedure usually provided or 
that contained in the injunction order 
granted by the lower court in the 
Lindheimer Case, whereby the utility 
was required, in the event the injunc- 
tion was set aside, to repay to its cus- 
tomers from the respective sums de- 
rived from them the difference be- 
tween the rates charged and those 
prescribed by the commission. 


/ may be further objected that the 
enforcement of the recapture pro- 
visions will entail special proceedings 
and thereby add to the expense of 
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and time wasting, accomplishes nothing for the ratepayer, 


The new pro- 


q “THE present method of temporary rate fixing is illusory 


and gives rise to a train of abuses. 


cedure will prevent these abuses and at the same time actual- 


ly benefit the consumer.” 


regulation. The answer to this objec- 
tion is twofold. First, rate proceed- 
ings are necessarily frequent under 
the conventional method of rate con- 
trol. Even in normal times, rate 
schedules often become obsolete after 
a short period of time. This may be 
due to technological advances which 
may reduce operating cost, or shifts 
of industries and population, or new 
types of competition, or changes in 
property values. According to the 
Tennessee Railroad Commission any 
value arrived at as of a particular time 
would not necessarily be true one year 
or even six months hence.® William 
A. Prendergast, former chairman of 
the New York Public Service Com- 
mission, estimated the probable life 
of a rate valuation between five and 
six years, adding that “the period of 
validity would necessarily depend on 
whether prices remain stable or 
not.” 1° 

It, therefore, follows that when 
prices are not stable—and such has 
been the condition during the war and 
post-war period, and since 1930— 
that rate changes must be made every 
two to three years, and when prices 
are normal, every five to six years.™ 


nen. a frequent check upon 
the expenditures for current main- 
tenance is necessary. 


Outlays for maintenance charged to cur- 
rent expenses may involve many substitu- 
tions of new for old parts which tend to 
keep down the accrued depreciation.12 


e 


Since the relationship between high 
maintenance charges and the lessening 
of accrued depreciation can only 
be ascertained after the maintenance 
charges have actually been expended, 
regular and frequent checks are neces- 
sary to ascertain and recapture the ex- 
cessive depreciation reserves resulting 
from high maintenance charges. 

As a further answer to objections, 
this may also be said: The availabil- 
ity of the recapture provisions should 
have a salutary effect. Under the ap- 
plication of the New York Telephone 
Co. Case it is to the advantage of the 
utility to overstate annual require- 
ments for depreciation and understate 
deductible depreciation, as each tends 
to produce high rates. The fact that 
the regulatory commission may re- 
capture the excess arising from de- 
preciation overaccruals will remove 
the inducement to understate deprecia- 
tion for valuation purposes and to 
overstate annual depreciation allow- 
ances for inclusion in operating costs. 


HE inability of the regulatory 

commission to reach the excess 
over a fair return, whether owing to 
excessive rates charged during pro- 
tracted rate proceedings or inflated de- 
preciation charges, has furnished an 
incentive to build up such excess. 
Once this incentive is removed then 
the abuses that it has produced— 
drawn-out temporary rate proceedings 
and litigation, overestimating accru- 
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ing depreciation, and underestimating 


accrued depreciation—will also be re- 
moved. 


The proposed recapture provisions 
furnish an effective and valid means 
to accomplish this. 


e 
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Trick Testings for Communications Services 


¥z probably know that typists always warm up with 
“Now isthe time for all good men to come to the aid of 
their country!” Here are some of the laboratory test sen- 
tences regularly used on telephone, cable, and radio equipment: 


“Joe took father’s shoe bench out.” (Lots of 


& 


“Sister Susie’s sewing shirts for Southern 
(Lots of consonants. ) 


PHONE VOLUME: 
vowels. ) 


PHONE ARTICULATION : 
soldiers.” 


Western Union: “William Jax quickly taught five dozen Repub- 
licans.” (The whole alphabet.) 


Cas_eE COMPANIES: 


“Freshest eggs at bottom market prices.” 
(Dashes and dots.) 


4 
“Quick Jim, put fez away; find jovial squaw 


2 


Rapio TELEPHONY: “The barking dog’s bark is worse than its bite.” 
(If the circuit is on the blink it comes out: “The arking og’s ark 
is worse than its ite.”) 


Bett TELETYPEWRITERS : 
by Aquarium.” 
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Value-of-the-service Factor 
in Utility Rate Making 


Part II 


In the previous article the author discussed the various concepts of value of 


utilis 
reac 


service, ability to pay for the service, and cost of the service, and 
d the conclusion that value of utility service has numerous gradations 


and is many sided (see Pusiic Utititms Fortnicutty, March 12th issue). 


In the 


esent article the author treats of the differences and similarities of 


value of service, ability and willingness to pay, and what the traffic will bear. 


By GEORGE J. EBERLE 


T is apparent that value of service 
and ability to pay as a rule are not 
synonymous but different con- 

cepts. Value of service may remain 
the same while ability to pay increases, 
decreases, or remains the same. De- 
sirability or willingness to pay usually 
fluctuates with ability to pay. When 
the value of service is greater than 
willingness to pay, then there is likely 
to be effective demand, but if the value 
. of the service is the same or less than 
willingness to pay, no purchase is like- 
ly. 
Ability to pay may be high and val- 
ue of service of any given item may be 
high also, but desire and willingness 
to pay for this item may be low or nil, 
because of personal preferences for 
other items, and, therefore, effective 
demand will not develop. In the discus- 
sions upon value of service in utility 


rate making this concept is repeatedly 
confused with ability to pay and will- 
ingness to pay. 

Let us take an actual case to attempt 
to clarify the meaning of these con- 
cepts. About 1922 a consumer sub- 
stituted an electric range and water 
heater for similar gas units. His vari- 
ous appliances permitted a domestic 
combination light and power rate 
schedule which gave him comparative- 
ly low cost electricity for excess con- 
sumption beyond the ordinary domes- 
tic load. His electric bill, however, 
was about $25 to $30 per month, and 
over two thirds of it was incurred by 
the range and water heater. After 
some years when the element in the 
water heater required renewal the con- 
sumer junked these two appliances 
and reverted to gas units. The sub- 
sequent combined gas and electric bill 
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was less than $10 per month. Sub- 
jectively this consumer reasoned that 
the value of electric service for cook- 
ing, baking, and water heating was 
less than the differential of $15 or 
$20 per month. How much less is 
immaterial. Effective demand or will- 
ingness to pay disappeared at that 
price. 


[ the cost to this consumer of elec- 
tricity, considering first cost, car- 
rying charges, maintenance of the 
electrical appliances, and their opera- 
tion, had been the same as gas, no 
doubt he would have preferred and de- 
manded the electrical units. He prob- 
ably would have paid a small addition- 
al differential to use electricity, but 
how much is a question of subjective 
valuation comparing the factors of 
convenience, safety, sanitation, and 
cost. He might have paid a 25 per 
cent differential, but a 150 or 200 per 
cent differential was out of the ques- 
tion. When he reduced his electric 
bill by gas substitution his ability to 
pay, or his total income, had actually 
materially increased, and, therefore, 
the change was made not because of 
a lower ability to pay, but because the 
value of service was much less than 
the willingness to pay. 

Now, what the traffic would bear in 
this case is definitely related to the 
willingness to pay, but is very remote- 
ly related to the ability to pay. The 
assumption that what the traffic will 
bear always fluctuates directly with 
the ability to pay is erroneous, at least 
in individual consumption, or collec- 
tive individual consumption. Whole 
communities, practically regardless of 
income groups, will not buy a given 
service if in their judgment the value 


of service is less than the price asked. 
The sales resistance toward electricity 
for cooking and baking, and the re- 
luctance to ride street cars are in- 
stances in point. In the latter case a 
certain group in every American city 
instead of spending two to three per 
cent of their monthly income for daily 
transportation on the common carrier 
will spend between ten and twenty per 
cent for the greater speed, comfort, 
convenience, and satisfaction of pride, 
in their estimation obtained by in- 
dividual automobile transportation. 


peer from the standpoint of 
the individual or a community of 
individuals, obviously value of utility 
service implies a knowledge of it. In 
remote or backward countries where 
the inhabitants have never seen or 
used an electric light, or a gas flame, 
or a telephone, they are ignorant of 
the advantages of these services as 
compared with other agents of light, 
heat, and communication. They can- 
not make comparisons, and therefore, 
they cannot place a value upon these 
services. They do not know the con- 
venience of pressing a button for 
light, opening a cock for heat, or lift- 
ing a receiver and communicating at 
great distances. They have no knowl- 
edge whatsoever of these services. 
There is no actual value in use, nor 
potential value of use. On the other 
hand, in this country, through the con- 
sumption of these services in urban 
areas, and through the intermingling 
of urban and rural peoples the knowl- 
edge of the economy, convenience, and 
comfort of such services is wide- 
spread. 

A great potential demand exists, for 
example, in small communities and 
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vast rural areas of this nation for gas, 
electric, and telephone services. Two 
kinds of values of service exist— 
potential and actual. Potential value 
of service may prevail in areas where 
the service is not available, or in areas 
where it is available, but the ability to 
pay or desire to buy is absent. Actual 
value of service exists where the serv- 
ice is being used and the value real- 
ized. 


< he mental process by which these 
two kinds of value are estab- 
lished are the same as has been inti- 
mated; namely, that subjective com- 
parisons are made by each individual 
appraising the advantages and disad- 
vantages of competitive services. The 
President’s rural electrification scheme 
is based upon the existence of a wide- 
spread potential demand for electric 
service in farming areas. If this did 
not exist the scheme would be illusion- 
ary. Even if a specific utility service 
is not available in an area the value of 
its use may nevertheless be present in 
latent form. 

Ability to pay is that capacity to ac- 
quire utility service—the power to 
purchase. It may or may not be pur- 
chased. The ability to pay is likewise 
both potential and effective. If it re- 
mains potential over a long period the 
result is the same as though there were 
‘ inability to pay. When a utility serv- 


ice has been purchased with money, 
then a definite exchange money value 
has been placed upon it by the individ- 
ual and the intangible value of the 
service, or the satisfactions derived, 
are estimated to be greater, subjective- 
ly considered, than any other satisfac- 
tion which may be purchased for the 
same amount of money. In rare cases 
of individual consumption these con- 
ditions may be equal, or the value of 
service may be less than the price paid. 
Both of these conditions are unstable. 
If the utility service is not purchased, 
although the ability to purchase is 
there, the subjective value of the serv- 
ice still exists, but, as indicated, the 
purchasing power is used to acquire 
some other goods and services whose 
subjective value is greater than the 
service. 


rN a stated time, either a given in- 
dividual or a community of in- 
dividuals may be then in some of the 
following positions relative to value 
of utility service and ability to pay: 

1. No service is available ; a subjec- 
tive value of the service is absent; 
there is inability to buy. 

2. No service is available; a valu- 
ation of the service is absent; but 
there is ability to buy. This may call 
for educational sales promotion. 

3. No service is available; a value 
is placed upon the service, but there 
is no ability or willingness to buy. 


e 


community of individuals, obviously value of utility service 


q “SPEAKING from the standpoint of the individual or a 


implies a knowledge of it. In remote or backward countries 
where the inhabitants have never seen or used an electric 
light, or a gas flame, or a telephone, they are ignorant of 
the advantages of these services as compared with other 
agents of light, heat, and communication.” 
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Subjectively, other goods and serv- 
ices are preferred to utility services. 


4. Service is available ; the value of 
service is universally recognized; 
some individuals have the ability to 
buy and do so; others have the abili- 
ty, but do not have the willingness 
to buy, hence they possess potential 
ability to pay ; and others have no ac- 
tual ability to pay, nor ever will have. 


In the above cases we have ex- 
amples of complete absence of de- 
mand, and examples of both potential 
and effective demand. Ability to pay 
may exist without any value of serv- 
ice, and value of service may be pres- 
ent, but there may be no ability or 
willingness to buy. One is based up- 
on spending capacity or desire, the 
other upon comparative satisfactions 
to be derived. 


- Bege of service is generally consid- 


ered superior to its companion 
factors, but it is not always control- 
ling. Conditions arise in practical op- 
eration where value of service, or abil- 
ity to pay, or both, are the chief deter- 
minant of rates. When plant capacity 
is grossly excessive due to overbuild- 
ing, or when preceding rate-making 
policies have ignored or underempha- 
sized costs, or where great losses 
in patronage or population have oc- 
curred, the rates which can be charged 
relevant to value of service and ability 
to pay are often below the total cost 
of the service (including less than a 
minimum fair return) because cost 
rates of any description would be 
extortionate, incompatible with good 
public relations, and prohibitive. Or- 
dinarily such a condition is uneco- 
nomic and is ultimately bound to drive 
capital and management out of the 
field, but these conditions do persist 


over long periods of years and must 
be reckoned with. One author when 
discussing the legal aspects of the 
superiority of cost service stated: 
But the American law is clearly that rates 
above cost are unreasonable; that there is 
no constitutional obstacle to reducing them 
to cost; and that they should be reduced 
accordingly, whatever the value of the 
service may be. 
It is clear that there can be no sense 
of the phrase value of the service, or rea- 
sonableness to the consumer, in which it 
is a criterion superior to, or codrdinate with, 
cost of the service. If there were such 
a sense, it would follow, whatever the 
sense were, that the cost criterion would 
occasionally give way to it; and the cost 
criterion gives way to nothing. Rates may 
neither be fixed below cost when the value 
of the service is low, nor above cost when 
the value is high.® 
} ~~ this supposedly inflexi- 
ble rule of law is qualified by 

the author. He states that since cost 
includes such items as return, which 
is not specific, but subject to opinion 
and judgment, there is a band of rea- 
sonableness within which the value of 
service concept may operate.” Fur- 
thermore, he explains that total cost is 
more definite than cost for particular 
classes of service, and thus in the lat- 
ter case value of service plays even a 
more prominent role in fixing rates. 

It is quite conceivable that under 
efficient regulation rates will seldom 
produce revenues exceeding a liberal 
total cost of service for a long period, 
even where the value of service is 
high, but where the value of service, 
and especially ability to pay, limit the 
rates which can be paid they may be 
below total cost of service for an in- 
definite period. 

6Henry White Edgerton, Harvard Law 
Review, 1918, p. 541. 

7 Besides the range which return may have, 
should be added the range which deprecia- 
tion and even operating ses have in 


the preparation of probable income accounts 
employed to fix rates for the future. 
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Value and Cost of Service 


























x % is quite concewable that under efficient 

regulation rates will seldom produce rev- 
enues exceeding a liberal total cost of service 
for a long period, even where the value of 
service is high, but where the value of service, 
and especially ability to pay, limit the rates 


which can be paid they may be below total cost 
of service for an indefinite period.” 





Competition of the automobile and 
busses causing declining patronage of 
street railways, and also lowering the 
value of their service in general, has 
forced their rates to be below a reason- 
able cost upon any basis. Likewise, 
interurban electric railways whose 
passenger and freight business has 
been depleted by auto stages and 
trucks are often compelled to operate 
with inadequate revenues which in 
some cases have been so low as to war- 
rant and cause abandonment. A con- 
crete example is the level of water 
rates in Leadville, Colorado, a mining 
town whose population decreased 75 
per cent from 14,820 in 1880 to 3,771 
in 1930, leaving a fixed plant many 
times too large for the demand.’ In 
the last year, out of 2,401 taps, 1,214, 
or 50 per cent, were inactive. In such 
cases rates based upon the full cost 
‘would be oppressive until a substantial 
increase in consumers takes place. 


HILE value of the water serv- 
ice for essential uses such as 
drinking, cooking, bodily cleanliness, 
etc., would be higher, objectively 
measured, by a considerable margin 
than the cost rates, the consumers’ 


§P.U.R.1921D, 172; P.U.R.1931D, 366. 


ability to pay, and, more correctly, de- 
sire or willingness to pay, would rebel 
against such high costs and reduce ef- 
fective demand to a minimum, or to a 
point where the plant could not even 
meet its operating expenses and taxes. 
These conditions force commissions, 
utility enterprisers, and even the 
courts in such exceptional cases to dis- 
regard the rule of law that there must 
be a reasonable minimum return, and 
to adopt value of service and ability 
and willingness to pay as their guides. 
It has been said that when rates reach 
the point of oppression the profit of 
the utility should be reduced to a 
minimum,’ and rates must be reason- 
able to both the company and the con- 
sumer and if they cannot be reason- 
able to the company, they must be rea- 
sonable to the consumer.” 

On the other hand, while commis- 
sions and courts may be forced to 
establish rates below the total cost of 
service, they will in most adjudica- 
tions prevent rates which will yield 
more than a reasonable return, even 
though ability and willingness to pay 
are favorable. However, in practice 
there are justifications for charging 


8 (1909) 172 Ind. 113, 128. 
10 Hamilton v. Caribou Water, 


Light & 
P. Co.. 121 Me. 422, P.U.R.1922E, 801, 804. 
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{the value of service and willingness 
to pay permitting) above the cost 
basis, at least temporarily, where a 
utility has experienced a long develop- 
mental period with years of inadequate 
returns and is thus recovering its for- 
mer losses, and averaging its return, 
so to speak; or, where a utility is ren- 
dering excellent service and is still im- 
proving it, which warrants encourage- 
ment by even slightly excessive re- 
turns; or, where a utility is likely to 
be faced with decreasing returns in 
the future on account of probable sub- 
stitute competition, speculative condi- 
tions in the serving area, such as ex- 
tractive industries subject to complete 
depletion, changes in transportation 
routes, decreasing water supply, etc. 

When cases involving these circum- 
stances come before commissions for 
review, they are likely to be dealt with 
more liberally than when they are ap- 
pealed to the courts who, placing more 
reliance upon legal precedent, may in- 
voke the cost rule of law and declare 
the rates illegal. 


\ 7 HEN it is attempted to apply the 
legal cost rule to the status of 


tates for specific classes of service, 
deviations are even more justified. 
While cost of total service is fairly 
definite within a band of reasonable- 
ness, the cost of a class of service is 
less definite often by a wide margin 
owing to the difficulty of allocation, 
but more so, to apportionments of 
common expenses and fixed charges. 
The latitude of opinion and judgment 
is greater, as is the problem of fixing 
responsibility for the incurrence of 
costs and discovering appropriate sta- 
tistical units for apportionment. 

Cost of a class of service is never- 


theless more definite than the value 
of a class of service. When value 
of service is applied as a composite 
term to the combined interests of the 
individual, business, and governmental 
consumers, as stated, it is too indefi- 
nite, whereas total cost is a positive 
measure. In the latter case we can 
use the inclusive monetary unit, but 
in the former the value to the individ- 
ual is gauged by comparative personal 
satisfactions; to the business enter- 
priser by the contribution toward 
profit primarily, and quality of prod- 
uct, secondarily; and to the govern- 
mental consumer by economy, public 
service, and civic pride. 

Although commissions and courts 
are likely to be bound mainly by the 
cost rule, ordinarily the public utility 
enterpriser and managers should not 
be bound to the same degree, particu- 
larly when determining rates for spe- 
cific classes of service, or subdistricts. 


SB is a great deal to be said 
for the stand which Cabot takes 
that utility rates should be fixed with 
more emphasis upon value of service 
and ability to pay than upon cost of 
service, thus aiming to follow the 
methods of competitive business where 
prices are fixed by supply and demand 
factors in a free and open market.” 

Utility rates based primarily upon 
value of service and ability to pay, 
with some recourse to total cost and 
return, would permit rates which for 
some classes of service would yield 
an exceedingly high percentage profit, 
and for other classes a bare per cent 
or two, or none. To render utility 
service at less than out-of-pocket ex- 

it Public Utility Rate Regulation— Philip 
Cabot, Harvard Business Review, April, 1929, 
pp. 257-266; July 1929, pp. 413-422. 
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pense for any period of years would 
hardly seem justifiable. However, to 
give service at rates which would only 
return a part of its attributable fixed 
charges in addition to out-of-pocket 
expense, but no profit, would be jus- 
tifiable. 

Where a struggling industry with 
great potentialities will later bring 
basic income into a community, or 
into a nation, the utility, the govern- 
ment, and other interests are justified 
in subsidizing them. The development 
of mineral resources, the promotion 
of worth-while irrigation projects, 
and the settlement of suburbs are cases 
in point where exceedingly low rates 
may be permitted and feasible from 
the broad standpoint of value of serv- 
ice, ability to pay, and public policy. 
To help promising manufacturing en- 
terprises through their early competi- 
tive difficulties would certainly appear 
to be good business. Officials repre- 
senting governmental units, such as 
states, counties, and cities, have re- 
peatedly offered inducements, with 
good results, to prospective indus- 
tries. Quasi public enterprises may 
likewise promote the general welfare 
by liberal application of the ability-to- 
pay theory which will later redound 
to their own benefit directly by in- 
creasing, for instance, the saturation 
of their lines, improving their load, 
‘and expanding classes of remunera- 
tive service. 


e 


N a recent case a city sought to con- 

demn the property of an electric 
utility in a small compact profitable 
area, and leave to the utility the un- 
profitable rural area. This involved 
questions of discrimination, economic 
interdependence, and the spread of 
rates which came directly to issue.™ 
The urban business and domestic in- 
come are largely derived from the in- 
come of the surrounding agricultural 
territory. 

The indirect benefit to the urban con- 
sumers, paying more than cost rates, 
may be greater than the direct benefits 
from the service. The whole value 
of service theory is therefore com- 
posed of direct and indirect benefits 
and should be so considered. 

In an electrical utility the pricing 
of services recognizes differentials be- 
tween residence consumers, business 
consumers, industrial consumers, irri- 
gation consumers, municipal consum- 
ers, etc. The demands of these vari- 
ous services upon the capacity of the 
plant either during the peak load, or 
during off-peak hours, the diversity 
factor, the relation of the active load 
to the connective load, the load factor, 
the stage of economic development, 
competitive and other factors, all in- 
fluence the various levels of rates. In 
the operation of the Southern Cali- 
fornia Edison Company the summer 


12 Tulare v. Southern California Edison Co. 
(1933) 38 Cal. R. C. R. 849. 


the existence of a widespread potential demand for electric 


q “THE President’s rural electrification scheme is based upon 


service in farming areas. If this did not exist the scheme 
would be illusionary. Even if a specific utility service is 
not available in an area the value of its use may nevertheless 
be present in latent form.” 
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irrigation pumping load is a welcome 
offset to the usual winter peak. Po- 
tentially idle generating, transmission, 
and substation capacity is therefore 
utilized. 


HE cost of electricity to the farm- 

er in irrigated areas sometimes 
is an important part of the total cost 
of crop production. If rates for 
electricity used for pumping purposes 
were placed upon the full cost of 
the service basis, including an arbi- 
trary apportionment of all fixed 
charges, the farmer located in areas 
with low water levels would probably 
have difficulty in maintaining his posi- 
tion in the competitive market. Par- 
ticularly is this true when it is taken 
into account that the saturation of 
electrical consumers in rural districts 
is low, and from this standpoint the 
cost of service is high. The value of 
service to the farmer in the case cited 
is relatively much lower than to the 
urban dweller. The latter is engaged 
in individual consumption, while the 
former largely takes service for 
further production supplying a very 
competitive field. ' 

Thus, we often have this situation 
in practical electric rate making: In 
compact urban areas where the cost 
is comparatively low and the value 
of service is high, rates are high, 
above total cost, whereas in the rural 
areas where cost is high but value 
of service is low, the rates are low, 
below total cost. Value of service, 
both direct and indirect, is the con- 
trolling factor here, not total class of 
service cost. 


F  guserye case in point is that even 
total cost of service by exchanges 
is not controlling in making telephone 
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rates ina large area. This is disclosed 
by the data filed by commission wit- 
nesses in one case. Since no decision 
has as yet been issued the specific ref- 
erence should be omitted. The sum- 
mary income accounts include 80 ex- 
changes. The 79 exchanges outside 
of the metropolis (with over a million 
population) represent practically every 
sized exchange up to about 36,000 sta- 
tions. The exchange income accounts 
for the year ending June 30, 1934, 
were presented upon four bases ; name- 
ly, revenues and expenses separated 
for toll and exchange upon a board- 
to-board basis and an allowance of 5 
per cent sinking-fund depreciation; 
toll and exchange revenues and ex- 
penses segregated upon a station-to- 
station basis and 5 per cent sinking- 
fund depreciation allowance; a flat 
payment of 20 per cent of gross toll 
revenues to the exchanges and 5 per 
cent sinking-fund depreciation; and a 
flat 20 per cent allowance of gross 
toll revenue to the exchanges and 
straight-line depreciation. For the 
latter two bases expense apportion- 
ments were less inclusive. 


HE total rate of return for the en- 

tire exchange and toll system is 
6.5 per cent. Upon a board-to-board 
basis and 5 per cent sinking-fund de- 
preciation the toll system earned a re- 
turn of 8.1 per cent; the metropolitan 
exchange a return of 8.5 per cent, 
while the balance of 79 exchanges, 
mainly outside of the metropolitan 
area involving approximately $40,- 
000,000 of rate base, disclosed a 0.6 
per cent return, and 68 exchanges had 
deficits. In a number of these ex- 
changes the deficits range from 10 to 
60 per cent of the rate base. The re- 
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maining 11 exchanges produced a re- 
turn ranging from 0.1 to 3.0 per cent 
of the rate base. Only 4 of the ex- 
changes have a return above 1.0 per 
cent. é 


Soe of these exchanges with a re- 
turn of less than 3 per cent have 
plants involving a rate base of from 
$2,800,000 to $8,400,000. Some of 
the larger cities served range in pop- 
ulation from 30,000 to 150,000. The 
other income account bases disclosed 
similar results. 

Thus of the 79 exchanges with a 
combined rate base of upwards of 
$40,000,000, not one had returns 
which met the total cost of service on 
any conceivably fair basis. About 50 
exchanges are entirely outside of the 
metropolitan area and thus have slight 
claim, if any, from the standpoint of 
interdependence upon the surpluses 
created in this large exchange. In 
telephone parlance a number of the 
smaller exchanges may be termed “toll 
feeders.” That the earnings of the 
toll system, however, should offset the 
large deficits of most of the outside 
exchanges is open to question. 

In some of the exchanges the full 
cost of service is not applied to rates 


because there is no present adequate 
consumer income, or stability, but 
rather because the low exchange rate 
levels have been fixed formerly upon 
a developmental basis or upon an his- 
torical value of the service and ability 
to pay consideration. It is probably 
a more or less frozen condition dom- 
inated by the latter two factors, and 
total cost of service in the outside ex- 
changes has been relegated to a sec- 
ondary position. Some of the ex- 
change rate levels have been in force a 
considerable time and have established 
difficult precedents to break. Some 
revision in rates certainly would be 
justifiable, especially increases in ex- 
change rates where the cost principle 
is so grossly violated, and where other 
favorable considerations are unduly 
prominent.” 

It appears that in this important 
serving area value of service and abil- 
ity to pay reign supreme in fixing ex- 
change telephone rates outside of the 
metropolis, but total cost of service is 


controlling for the whole system. 


13In making these criticisms it is assumed 
that the apportionment of general 
and fixed charges to the toll and ex 
systems is equitable; if not, a revision prob- 
ably would not materially invalidate the 
criticisms. 


Part III, the concluding article of this series will appear in April 9th issue. 





Public Ownership and Private Business 


66 Jpvere interests are living in a fool’s paradise. The adoption 
of government ownership (of railroads) would do more to ad- 
vance state socialism in this country than any other bays a that 
could be adopted, and yet business interests are not only 

to prevent the drift toward it, but much to promote it. — or they 
quit relying upon a perfectly inert public sentiment, and begin trying 
to arouse sentiment against the causes of the drift, there will begin to 


be some reason for their pone, perfectly stupid optimism 


ment ownership will be avoid 


that govern- 


—Samuet O. Dunn, 
Editor, Railway Age. 
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By OWEN ELY 


The Problem of “Original Cost” 


‘ HE question of uniform account- 

ing methods for the utilities seems 
complicated by the varying ideas of the 
many commissions and courts now at- 
tempting to reach a solution of this long- 
standing problem. An important phase 
of this issue immediately at stake is the 
question of revising property accounts 
in corporate balance sheets so as to re- 
flect actual and original cost to the 
present or predecessor companies, as ob- 
tained from the records of the original 
builders, plus improvements, and less 
straight-line accrued depreciation. The 
issue may seem a minor one compared 
with other utility litigation, from a press 
angle, but nevertheless it may have an 
important bearing on future earnings 
statements. 

Sometime ago the FCC ordered the 
American Telephone and Telegraph Co. 
‘and twenty-eight affiliates to install a 
new system of accounts and set up orig- 
inal cost figures in their property ac- 
‘counts (with some minor exceptions). 
The A. T. & T. has taken the issue to 
the courts, claiming that the order was 
“entirely contrary to the fundamental 
principles of correct accounting and so 
arbitrary and unreasonable as to amount 
to an abuse of the commission’s power.” 
A Federal statutory court on February 
18th upheld the commission, although 
modifying the original order with re- 
spect to depreciation on idle plants, the 
method of recording acquirement of 
Properties by contribution from subsidi- 
aries, etc. According to Dow Jones, 


the Bell System is not likely to be affect- 
ed materially, since 95 to 97 per cent 
of its properties were constructed by the 
system itself with present book value 
substantially reflecting original cost. 


OMMISSIONER Walker of the FCC 

has characterized the Bell System’s 
estimate of the cost of $10,000,000 to 
observe the new accounting practices as 
ridiculously high. The new rules have, 
it is understood, been adopted by the 
National Association of Railroad and 
Utilities Commissioners, and proceed- 
ings are pending in several states to put 
the accounts into effect. Thus they may 
apply eventually to both interstate and 
intrastate telephone operations, unless 
upset by court decisions. 

The Federal Power Commission is 
also working on the problem, with re- 
spect to electric companies, and the state 
commissioners have asked for another 
month’s time in which to make sugges- 
tions which were originally due March 
Ist. 

At Albany the public service commis- 
sion on March 5th was scheduled to 
argue before the court of appeals (with 
the National Association of Railroad 
and Utilities Commissioners appearing 
as amicus curiae) its appeal from the 
denial by the state supreme court of the 
right to enforce a revised system of ac- 
counts. Here also the contest seems 
mainly over the question as to whether 
utilities should segregate their capital 
accounts to show original cost, and 
whether any price paid in excess of 
original cost (by one utility purchasing 
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a property from another) should be 
charged against surplus. The question 
of straight-line depreciation accounting 
is also at issue. It is obvious that the 
lower state court in this case took a gen- 
erally opposite view from that of the 
Federal statutory court in the telephone 
case. 


HE issue is particularly serious be- 

cause, it is contended, some gas 
and electric operating companies may be 
affected to the point where their bonds 
may cease to be legal investments. Fur- 
thermore, according to the New York 
Times, some holding companies might 
be entirely “destroyed” through inability 
to obtain dividends from operating sub- 
sidiaries (presumably because of the 
necessity of first rebuilding the latter’s 
surplus). 

The question arises whether utility 
companies are to be prevented for all 
time from capitalizing any enhancement 
in land values, or differences in cost due 
to changing prices of materials and 
wages. Such “chance gains” serve as an 
offset to “chance losses,” against which 
there is little other protection. If 
barred from the balance sheet, business 
becomes a one-way speculation so far as 
noncontrollable factors are concerned. 
Industrial companies have rarely beeen 
restrained from “writing up” such legiti- 
mate gains, which put the balance sheet 
in closer relationship to current earn- 
ings. Conversely, most conservative 
companies, and practically all reorgan- 
ized companies, “write off” such values 
as have proved fictitious from an earn- 
ing viewpoint. 

The question of valuation theory is 
too involved to analyze in this depart- 
ment, but suffice it to say that the Su- 
preme Court has usually taken a liberal 
view, considering original cost as only 
one important element in “fair value,” 
and it seems unlikely that it will depart 
from this view. 

Utility commissions in most states for 
many years have enforced uniform sys- 
tems of accounts (on an intrastate 
basis). But the New York commission 
and some others have contended that 


these various systems were inadequate 
for fixing plant value as a rate base, and 
that in order to determine “fair return 
on investment” long and costly investi- 
gations, hearings, and appraisals before 
the courts have proved necessary. As- 
suming that there may be some truth in 
this contention, should not some attempt 
be made by the Federal Trade Commis- 
sion or some other of the Washington 
commissions to make a scientific review 
of the valuation problem before arbi- 
trary rules affecting all utilities are 
forced into effect ? 


oe: it seems likely that the 
whole issue will be taken to the 
Supreme Court for prompt settlement. 
Possibly the Bell System Case, which 
was purposely taken to a Federal district 
court, may be the first to reach the high- 
est tribunal. 

Even if the court rules in favor of a 
straight cost basis (which seems unlike- 
ly) there may be offsetting advantages 
to many utilities. While scaling down 
of property values might make some of 
them more vulnerable from a rate stand- 
point, on the other hand depreciation 
charges might be automatically reduced, 
and the lower rates would in any event 
afford some sales stimulus. Operating 
properties which were built during the 
war or in the later twenties should hard- 
ly be affected by application of the cost 
test, since costs were relatively high in 
those periods. 


* 


Consolidated Gas of Baltimore 
Has Enviable Record 


ONSOLIDATED Gas, Electric Light & 
Power Co. of Baltimore has en- 
joyed an excellent growth record. 
Gross income increased from $10,619,- 
589 in 1918 to about double that amount 
in 1924, and to about $28,000,000 in 
1929 (at which approximate level it re- 
mained until 1934), advancing in 1935 
to nearly $31,000,000. Net income in- 
creased consistently from about $1,400,- 
000 in 1918 to about $4,900,000 in 1923 
and $7,600,000 in 1929. Earnings de- 
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clined only moderately during the de- 
pression (to $5,700,000 in 1933), with 
recovery to $6,300,000 in 1935. 

Including voluntary reductions from 
time to time, the company’s electric rates 
have decreased by more than a third 
during the past decade, and the average 
rate for gas has been lowered about 7 
per cent. The average rate paid for elec- 
tricity in 1934 by all domestic customers 
was 4.4 cents per kilowatt hour, and 
for gas about 754 cents per thousand 
cubic feet. (It has been rumored that 
further reductions in Consolidated’s 
electric rates may be considered in 
pending discussions between the compa- 
ny and the Maryland Public Service 
Commission.) Rate schedules are de- 
signed to encourage customers to in- 
crease their use of electric refrigerators, 
ranges, water heaters, and gas-fired 
boilers for house heating. 

The company seems well equipped to 
handle any normal increase in business. 
It has steam-electric plants with a gen- 
erating capacity of about 319,000 horse- 
power. It also controls, under long- 
term agreements with its affiliates, the 
Safe Harbor Water Power Co. and the 
Pennsylvania Water & Power Company, 
the new hydro development on the Sus- 
quehanna river, and also the Holtwood 
hydroelectric and steam plants. The 
combined ultimate capacity of these co- 
Ordinated and interconnected plants 
creates a “power pool” of 754,000 horse- 
power capacity which can be readily in- 
creased to over 1,000,000 horsepower. 


‘roe company’s gas properties have a 
generating capacity of 77,000,000 
cubic feet per day and holder capacity 
amounts to 38,000,000 cubic feet. It 
purchases by-product coke-oven gas 
from the Sparrows Point plant of the 
Bethlehem Steel Co. adjacent to Balti- 
more and also obtains by-product oil gas 
from Continental Oil Co. The pur- 
chased gas is used to enrich the car- 
bureted water gas manufactured by the 
company, and a sharp reduction in costs 
has made possible attractive house heat- 
ing rates, stimulating this division of the 
business, which produces about 10 per 


cent or more of the total gas revenues. 

The company supplies gas and elec- 
tricity without competition and under 
unlimited franchises (except as to gas 
business in Annapolis) to the city of 
Baltimore and surrounding territory. 
Electricity furnishes about 65 per cent 
of gross, gas about 30 per cent, and 
steam, water, etc., the remainder. 

Electric revenues in 1934 were about 
38 per cent domestic, 19 per cent com- 
mercial, and 43 per cent industrial. The 
first eleven months of 1935 showed a 
record output of electricity as compared 
with any similar period, electrification of 
the Pennsylvania Railroad between Per- 
ryville and Washington being a factor 
in this showing. 

The company has for years main- 
tained a strong financial position. The 
1935 balance sheet is not yet available, 
but that for 1934 showed a current ratio 
of about 2} to 1, with cash and special 
deposits in excess of total current liabili- 
ties. 


MONG the larger operating compa- 
nies, Consolidated Gas of Balti- 
more has (with the exception of Boston 
Edison) perhaps the best depression 
earnings record. Net income available 
for common stockholders decreased dur- 
ing 1929-35 only about 32 per cent com- 
pared with about 30 per cent for Edison 
Electric Illuminating Co. of Boston, 40 
per cent for Detroit Edison, 46 per cent 
for Pacific Gas, 60 per cent for Con- 
solidated Gas of New York, 53 per cent 
for Brooklyn Union Gas, 57 per cent for 
Commonwealth Edison, etc. (There 
may be a few smaller companies such as 
Hartford Electric which have a better 
record. ) 

Marketwise Consolidated Gas has re- 
flected its excellent earnings record. It 
is currently selling around 89 (about a 
4 per cent return based on the $3.60 
dividend and about twenty times the 
1935 earnings of $4.41 per share). The 
current price is 56 per cent of the 1929 
high, while Detroit Edison is currently 
selling at only about 38 per cent of its 
1929 high level, Consolidated Gas 
around 19 per cent, etc. 
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The company’s well-balanced electric 
load, its recent favorable record of out- 
put, and the reduction in fixed charges 
resulting from its refunding program 
indicate the probability of increased net 
earnings for 1936 (unless rates should 
be drastically reduced). 


* 


1935 Record of the Electric 
Light and Power Industry 


HE following statistics are sum- 

marized from the Edison Electric 
Institute’s “Statistical Data of the Elec- 
tric Light & Power Industry” (Feb- 
ruary Bulletin). 

While steam plants supplied about 72 
per cent of the generating capacity of 
the industry (with water power 27 per 
cent and internal-combustion 1-14 per 
cent), they actually generated only 61 
per cent, presumably because of the fact 
that many steam plants are standbys 
for hydroplants and that some of them 
are obsolete in type. 

During the year 1935 total kilowatt 
hours generated gained 8 per cent, but 
the gain in water-power output was 17 
per cent contrasted with 4 per cent 
in fuel-generated power, this relative 
showing being apparently due to the 
drought in 1934. 

The small percentage gain in power 
generated by steam plants may account 
for the fact that the industry “got by” 
without much additional construction 
work. For the month of December, 
however, power generated at steam 
plants gained 21 per cent, and water 
power less than 1 per cent, possibly due 
to weather conditions. 

Kilowatt hours sold to ultimate con- 
sumers during the year gained nearly 10 
per cent (about 15 per cent in Decem- 
ber), but due to a decline of 5 per cent 
in revenues per kilowatt hours total rev- 
enues increased less than 5 per cent. 


‘oo average domestic customer con- 
sumed about 56 kilowatt hours per 
month (an increase of about 7 per cent) 
and his monthly bill was $2.82 or about 
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1 per cent over last year, the gain im 
use being about offset by lower rates. 
The number of farm customers in the 
eastern area was 573,000 (subject to re- 
vision), a gain of about 40,000 or 7 per 
cent; in the western area there were 
only 217,000, with a gain of about 3 per 
cent. Total domestic customers were: 
21,071,729, an increase of about 3 per 
cent, while other customers (some 4,- 
299,237) showed a decline of about 
25,000. This decline was principally in 
large light and power consumers and in 
“other ultimate consumers,” although. 
small commercial consumers (stores, 
etc.) also declined slightly. Perhaps 
some of this decline during a year of in- 
dustrial gains may be due to the growing 
use of Diesel engines for small power 
plants. The question should be an in- 
teresting one for further analysis. 


* 
New Financing 


‘7 $55,000,000 offering on Feb- 
ruary 27th of New York Edison: 
34s due 1965—the coupon rate of which 
had been lowered, establishing a new 
low rate for long-term utility borrowing” 
—was highly successful. The bonds,. 
sold by a syndicate which included Mor- 
gan Stanley & Co., Kuhn Loeb & Co.,. 
Blyth & Co., Brown Harriman & Co., 
and a number of other important houses, 
sold at a premium of about a point and a 
half on the day of the offering. The 
Wall Street Journal continues its prac- 
tice of summarizing important registra- 
tion applications, and devoted nearly a 
full newspaper page to a description of 
New York Edison Co. 

Other offerings in the fortnight ended 
February 28th included the important 
Connecticut River Power Co. and Pub- 
lic Service Co. of Oklahoma issues de- 
scribed in the last ForTNIGHTLYy, also: 
$950,000 Lowell Gas Light Co. Ist 44s 
of 1966 at 107 (previously awarded to 
G. L. Ohrstrom & Co. in competitive 
bidding). 

On February 28th the Consumers 
Power Co. of Michigan (subsidiary of 
Commonwealth & Southern) registered 
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$55,830,000 Ist mortgage bonds due 
1970, the interest rate and the name of 
the underwriters to be furnished by 
amendment. It is understood, however, 
that Morgan Stanley & Co. will head the 
underwriting group. 


— Gas & Electric Co. was re- 
ported February 21st to be negotiat- 
ing with a banking syndicate headed by 
Blyth & Co., Inc., for the issuance of 
$90,000,000 refunding bonds. This is- 
sue would be the largest filed under the 
Securities Act of 1933 up to this time. 
A 34 per cent coupon is considered like- 
ly, the purpose being to retire two issues 
of first and refunding 44s. This issue 
would continue the heavy refunding 
program of Pacific Gas & Electric, 
which included three issues last year 
aggregating $95,000,000. 


The Brooklyn-Manhattan Transit 


Corporation announced February 26th 
that it was considering the refunding of 
$92,000,000 secured 6 per cent bonds. 
Chairman Dahl was reported to have 
begun discussions with bankers. Opin- 


ion in the financial district was that the 
refunding might be accomplished with a 
4 per cent coupon. On this basis a sav- 
ing of $1,840,000 could be effected, 
which amount would be equivalent to 
about $2.50 per share on the common 
stock (earnings on which have been de- 
clining ). 

Smaller new issues now pending 
(with approximate dates of issue as in- 
dicated by the 20-day intervals follow- 
ing registration dates) include: March 
2nd, $1,000,000 Northern Oklahoma 
Gas Co. Ist 5s of 1946, Stone & Webster 
and Blodget; March 2nd, $3,000,000 
Indiana Associated Telephone B 44s, 
Bonbright & Co.; March 6th, $1,450,000 
Citizens Independent Telephone Co. Ist 
44s, 1961, Lawrence Stern & Co.; 
March 16th, $7,178,500 Central Illinois 
Light Co. lst mortgage bonds, Morgan 
Stanley & Co. and Bonbright & Co.; 
March 18th, $2,700,000 Springfield City 
Water Co. Ist 4s, 1956. 

The $17,500,000 New York State 
Electric & Gas 4s of 1965, offering of 
which has been postponed, are now 


scheduled for March 16th, according to 
Dow Jones. 
> 


The Consolidated Gas 
(N. Y.) Report 


) ages reports of New York util- 
ities for 1935 reflected the heavy 
burden of decreased rates and increased 
taxes. Consolidated Gas, which pro- 
poses to change its name to Consoli- 
dated Edison Co. of New York if stock- 
holders approve (because three quarters 
of its gross business is in electricity), 
reported net income equivalent to $2 a 
share on the common stock compared 
with $2.18 in 1934. Had taxes not in- 
creased by over $5,000,000, the company 
would have earned about 44 cents more 
per share. 

The company expects in future to 
save about $1,200,000 in amortization 
and retirement charges by making cer- 
tain charge-offs. The report indicates 
that the company has finally recognized 
the depreciation factor, to which it 
has long been opposed on theoretical 
grounds. The contingency reserve was 
transferred to the retirement reserve, 
making that item $60,540,211 compared 
with $11,887,162 in the previous year. 
The new reserve is equivalent to about 5 
per cent of total fixed capital in the 
consolidated balance sheet. Should this 
prove insufficient to meet new regula- 
tory accounting standards, the compa- 
ny’s surplus, amounting to about 18 per 
cent of fixed capital, could be drawn up- 
on. 

The company is seeking permission of 
the state legislature to merge subsidia- 
ries in which it holds at least 95 per cent 
of the voting stock, which would permit 
absorbing Brooklyn Edison, New York 
& Queens Electric Light & Power Co., 
New York Edison, Bronx Gas & Elec- 
tric, Westchester Lighting, and Yonkers 
Electric Light & Power Co., together 
with gas companies wholly owned. 

The Social Security law will (it is 
estimated) cost the company about 
$800,000 in 1936, with an ultimate an- 
nual cost of some $2,400,000. On the 
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other hand fixed charges may be low- 
ered by several million dollars when re- 
funding operations are completed. 

New promotional gas rates were help- 
ful in conserving that end of the busi- 
ness, which is subject to competition of 
other fuels. New gas house-heating 
contracts numbered 1,070, and gas re- 
frigerators totaled 176,504; progress 
was reported with electric air-condition- 
ing. 

* 


Records of Other New 
York Companies 


tS pennsays Union Gas Co. reported 
only $3.64 against $4.26 in the pre- 
vious year. The company’s gas sales 
were adversely affected by the inroads 
of electric competition, together with in- 
creased coal costs, etc. Neither year’s 


earnings included revenues held in sus- 
pense, which would have brought total 
earnings to $4.14 against $5.25 in 1934. 

Brooklyn-Manhattan Transit System 
in the seven months ended January 31st 


earned $2.72 compared with $3.16 in 
the corresponding period last year. Net 
income for the month of January was 
down only about 2 per cent from last 
year, however, compared with a decline 
of about 10 per cent for the seven- 
months’ period. Brooklyn & Queens 
Transit System, the trolley subsidiary, 
reported only $2.24 for the seven 
months against $2.50, but its January 
showing was extremely favorable, net 
income jumping from $26,123 last year 
to $86,722 in 1936. This resulted in an 
increased market interest in the com- 
pany’s securities. 

Other traction company earnings in 
New York city show some signs of 
turning the corner. I.R.T.’s January 
and seven months’ gross was higher, and 
the balance after rents and fixed charges 
for January gained about 7 per cent 
over last year (seven-months’ figures 
continued to show a decline, however). 
The elevated lines made a similar show- 
ing. 

Hudson & Manhattan earnings con- 
tinue rather disappointing, and the com- 


pany faces some eventual competition 
from the midtown vehicular tube. 


¥ 
Reports of Chicago Companies 


HE earnings outlook for Common- 

wealth Edison Co. of Chicago dur- 
ing 1936 will depend largely on the out- 
come of rate and tax litigation. An es- 
timate submitted in a rate case indicates 
an anticipated increase in gross of about 
24 per cent, but higher taxes and ex- 
penses are expected to absorb nearly 
half of this amount, leaving an estimated 
gain of about 60 cents per share. The 
company does not contemplate any im- 
mediate expansion but its strong cash 
position would permit moderate expan- 
sion out of current funds. 

Commonwealth in 1935 paid total 
taxes equivalent to $7.53 a share, a gain 
of 18 per cent over the previous year. 
In addition to the ordinary local, state, 
and Federal taxes it is subject to three 
levies of 3 per cent each on all or part 
of its electric revenues—the municipal 
compensation tax, the state public utility 
tax, and the Federal tax on electricity. 
(Tax litigation now in progress involves 
the question of excessive valuations in 
1931 and 1934.) Despite substantial 
gains in gross, only 4 cents more was 
earned for stockholders ($6.39 per 
share). 

Chairman Ranney of Peoples Gas 
Light & Coke Co. at the annual meeting 
indicated that the company’s ability to 
resume dividends was problematical, 
owing to an upturn in the Illinois sales 
tax and other costs. In 1935, $1.05 was 
earned, against 69 cents in 1934. 

Chairman Simpson of the Public 
Service Co. of Northern Illinois, third 
of the former Insull operating trium- 
virate, proposes resuming dividends at 
the rate of $2 May ist. Despite an in- 
crease in taxes equivalent to $1.30 a 
share, and in depreciation amounting to 
80 cents, refunding operations permitted 
an increase in net from $3.19 in 1934 to 
$3.73 in 1935. Revision of the natural 
gas contract saved the company about 
$358,000 in 1935. 
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The Conflicting Press Reaction 
to the TVA Decision 


ITH the exception of a few incor- 

rigible Supreme Court baiters, the 
daily press of the nation was practically 
unanimous in praising the 8 to 1 decision 
of the U. S. Supreme Court in the re- 
cently decided Ashwander v. Tennes- 
see Valley Authority Case. Strangely 
enough, however, the reasoning behind 
these laudatory editorials was not exact- 
ly harmonious. The majority opinion 
by Chief Justice Hughes in this respect 
seemed to resemble the Bible, which 
nearly every one praises as a good book 
but from which so many readers can get 
such conflicting impressions and con- 
structions. 

Some liberal editors, who have long 
advocated public ownership, found in 
the TVA decision a sweeping constitu- 
tional blessing for all future ventures by 
the Federal government in hydroelectric 
development which can be reasonable 
and substantially related to the exercise 
of some undisputed constitutional pow- 
er (such as navigation, flood control, 
reclamation, national defense, irrigation, 
etc.). 

Some conservative editors, who have 
been staunchly opposed to government 
ownership and the TVA in particu- 
lar, seem to share this view. Con- 
versely, a fair number of both liberal 
and conservative editors regretted and 
commended, respectively, the fact that 
the court’s decision was expressly limit- 
ed to Wilson dam and the particular 
contract before the court in the Ash- 
wander Case. In between and all 
around these two major positions were 
all different shades of editorial opinion, 
which recalls the somewhat irreverent 
observation by one of Shakespeare’s 
charactefs, “The very devil can quote 
scripture to his purpose.” 


EFORE reviewing the individual edi- 
: torial comment, it might be of some 
interest to note what the two joint au- 
thors of the Tennessee Valley Act itself 
had to say about the decision. In a 
stinging attack on attempts by “un- 
friendly newspapers” to belittle the ef- 
fect of the Supreme Court decision, U. 
S. Senator Norris stated: 

The man who says this decision does not 
apply to any part of the Tennessee river 
except that part controlled by the Wilson 
dam is simply whistling to keep up his 
courage. . The decision is as far- 
reaching as the issues involved in the case 
will permit, and there is no reason why 
the principle of transmitting electricity from 
Wilson dam will not apply to any other dam 
in the Tennessee valley. This decision defi- 
nitely settles the right of the Tennessee Val- 
ley Authority to generate and transmit elec- 
tricity at every dam constructed or being 
constructed in the Tennessee valley. 


In a statement published in the Con- 
gressional Record, Representative John 
E. Rankin of Mississippi went even fur- 
ther than his coauthor of the TVA Act: 

The principles laid down by the Supreme 

Court in this case not only apply to Wilson 

dam at Muscle Shoals but they apply to all 

the other dams now being constructed by 
the government or its agent, the TVA. 

a The court left no doubt of the right 

of the Federal government to construct and 

maintain these dams on navigable streams 
wherever the question of navigation is in the 
least involved. 


However, although Senator Norris 
denounced “belittlers” of the TVA de- 
cision as mere tools engaged in an effort 
“to pull the Power Trust’s chestnuts out 
of the fire,” one could scarcely call min- 
ions of the Power Trust a number of 
liberal publications, the editors of which 
seem skeptical about the scope of the 
TVA decision. Even the socialistic Na- 
tion conceded that “there is much sub- 
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stance” to the contention “that the TVA 
decision is strictly limited and may 
prove a Pyrrhic victory for the govern- 
ment.” 


ALE Cox, writing in the Cleveland 

Plain Dealer (a staunch New 
Dealer), said “it probably would be 
more correct to refer to the Supreme 
Court’s decision as the Wilson dam 
rather than a TVA decision.” The 
Savannah Morning News (Dem.) ob- 
served that “the decision did not reach 
the constitutionality of the TVA as a 
whole,” while the Des Moines Register 
(Ind. Rep.) pointed out that “the court 
did not go an inch beyond what the par- 
ticular issue compelled.” The Birming- 
ham Age Herald (Dem.) referred to the 
decision as “incomplete.” 

Passing from New Deal supporters 
to papers of the independent or Repub- 
lican opposition, there was likewise a 
considerable amount of editorial senti- 
ment to the effect that we have not 
heard the last of legal tests on the TVA 
or other Federal power projects. The 
Philadelphia Inquirer (Rep.) said “the 
real test of TVA’s constitutionality and 
of its lying yardstick has yet to come 
before the court.” The Baltimore Sun 
(Ind.) recalled that Chief Justice 
Hughes had limited the “issue at once to 
the validity of the contract of January 
4, 1934, between the power company 
and TVA.” The Boston Herald (Rep.) 
conceded that “the administration won a 
decisive victory on a very narrow 
front.” The conservative San Francisco 
Chronicle stated somewhat bitterly : 

Perhaps the opinion was too long for 
these rejoicers to read. Besides, persons 
of fervid fancy and little critical discrimina- 
tion do not read things through. It baffles 

_— peculiar processes to be hampered by 

S. 


HE New York Herald Tribune 

(Ind. Rep.) believed that “the ma- 
jor threat of TVA to take the govern- 
ment into the power business on a vast 
socialistic scale remains unadjudicated.” 
Similar sentiment was expressed by the 
Boston Post (Rep.) and the St. 
Louis Globe-Democrat. The Indian- 


apolis News (Ind.) stated that “as far 
as government competition with private 
industry is concerned, the TVA deci- 
sion settled little.” Lucile Tomlinson, 
writing in Barron’s financial weekly, 
held that “neither vindication of the 
government’s power program nor any 
great amount of solace for the private 
utilities was contained in the United 
States Supreme Court’s long-awaited 
decision in the TVA Case.” 

Taking a somewhat contrary view, 
some of the most staunchly conservative 
newspapers in the United States felt 
that the TVA decision opened wide the 
flood gates for unlimited Federal inva- 
sion of the field of private power en- 
terprise, as long as its efforts could be 
plausibly connected to a pretext of navi- 
gation, flood control, national defense, 
or other admittedly constitutional func- 
tions. Said the Daily Kennebec Jour- 
nal (Rep.): 

It makes possible almost any development 
of water power or other national resource 
by Federal authority where there is any 
chance of using it for improving navigation, 
flood control, or national defense. Neither, 
under the national defense authority, need 
any development be used immediately, its 
reserve value being sufficient. 

Said the bitterly anti-New Deal Chi- 
cago Daily Tribune: 

The unnavigated Tennessee river carries 
a socialistic flotilla for an attack upon utili- 
ties which by fighting for their right to ex- 
ist have brought a death sentence on them- 
selves. The Columbia and Colorado rivers 
carry subsidies to communities which have 
wormed themselves into the favor of the 
New Deal and the strong boxes of the treas- 
ury. These things cannot be stopped in the 
courts if they are cloaked in the delegated 
or implied powers of Congress. 


HE Boston Transcript (Rep.) stat- 

ed “it was a major victory for the 
administration. It will be a blow 
to the utility interests of the entire coun- 
try.” The Hartford Courant (Rep.) 
indicated that it was somewhat in ac- 
cord with the dissenting opinion of Mr. 
Justice McReynolds and further ob- 
served: “Finding that Congress has 
such power in the present case, and, by 
clear inference, in many others, the 
court has pointed out to Congress au- 
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The Bismarck Tribune 


AN ECHO IN THE VALLEY 


thority that, perhaps, it did not know 
that it possessed.” 

The Gas Age-Record, organ for the 
gas industry and vitally concerned with 
increasing competition in certain con- 
sumer fields from the electric industry, 
stated that “if the Wilson and Norris 
dams are valid, there is practically no 
limitation on the activities of the govern- 
ment in erecting generating facilities and 
marketing the surplus power where and 
as it can.” 


As might more readily be expected, 
a number of the liberal editors took a 
liberal view of the extent and implica- 
tion of the court’s opinion. The Wis- 
consin State Journal said that the “TVA 
decision strongly emphasizes that where 
the court feels it has the power to hold 
valid legislation that Congress considers 
is needed to meet present-day necessities 
it will not deny life to congressional en- 
actments.” The Knoxville News-Sen- 
tinel (Scripps-Howard) felt that the de- 
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cision opened up the way for completion 
and consolidation of the entire TVA 
program. 

Walter Lippmann, liberal commenta- 
tor for the New York Herald Tribune, 
took occasion to salute the TVA as “the 
one New Deal enterprise designed to ex- 
ercise the largest and the longest influ- 
ence.” He stated that it was “by all 
odds the best vision of the New Deal— 
the very opposite of its experiments in 
scarcity and centralization.” 


HE editors of Engineering News- 

Record felt that the decision 
“clears away basic doubts as to the pow- 
er of the Federal government to carry 
out works of national development.” 
The New Orleans Times-Picayune 
(Dem.) stated that although the ruling 
was expressly limited to Wilson dam, 
“its affirmation of the government’s con- 
stitutional right to build dams for the 
improvement of navigation apparently 
covers the other dams of the Tennessee 
system which are also aids to naviga- 
tion.” 

The Knoxville Journal (Ind.) felt 
‘that “the decision opens the way for the 
government to engage in any form of 
business that Congress may decide to 
put it into, because the principle of na- 
tional defense is so broad that it may be 
cloaked around any and all lines of 
business or industry.” The Morning 
Oregonian (Rep.) published in Port- 
land, saw in the TVA decision confirma- 
tion of “the opinion that the Federal 
government may construct a distribution 
system for, and sell the power from, the 
Bonneville dam.” 

The Birmingham News (Dem.) be- 
lieves “the decision represents a sweep- 
ing victory for the government in so far 
as the power sale and transmission ques- 
tion is concerned.” , 

Opposition to the decision on legal 
grounds was entirely absent but a num- 
ber of conservative editors, conceding 
the bare legality of the Federal govern- 
ment’s power program, at the same time 
questioned the wisdom of such policy. 
Some went further and suggested that 
the court’s refusal to bar the Federal 


government’s ambitious power program 
placed the responsibility more than ever 
upon the legislative branch and indirect- 
ly upon the individual voters to see that 
such socialistic tendencies are eliminated 
from our government through the ballot. 


HE Montana Record-Herald, com- 

menting upon the dangers of gov- 
ernment competition with private enter- 
prise, stated flatly that “the TVA may 
be legal but it is not good governmental 
policy.” The Los Angeles Times ob- 
served : 

Constitutional only by virtue of subter- 
fuge, it is one thing in the administration’s 
political propaganda but a very different one 
before the bar of justice. 


The Daily Oklahoman professing at 
the same time high regard for the Su- 
preme Court and little sympathy with 
the TVA, concluded that “whether Con- 
gress decides to buy, develop, or sell 
property is a political question so long as 
Congress acts within the scope of au- 
thority conferred upon it by the Consti- 
tution.” Similarly, the Providence (R. 
I.) Journal pointed out that “the Su- 
preme Court, having ruled on the legal- 
ity of the enterprise, logically does not 
consider the merit. This is the 
people’s business.” 

The St. Louis Globe-Democrat (Ind.) 
was probably the most outspoken of any 
newspaper in editorial expression of re- 
gret at the effect of the court’s decision. 
It confessed that it was entirely in sym- 
pathy with the dissenting opinion of Mr. 
Justice McReynolds, although deferring 
to the wisdom of the majority in this 
particular case. The editorial stated: 

It (dissenting opinion) is a truth which 
the court in this instance deems it wise to 
ignore for the time being, but we cannot 
help but believe that this truth will yet come 
before it in a form that will make full con- 
sideration of the whole question imperative 
and that then the decision will be in line 
with the position now taken by Justice Mc- 
Reynolds. 


One collateral but important effect of 
the TVA decision was the sharp diminu- 
tion of criticism of the court’s right to 
declare congressional acts invalid. True, 
the more outspoken critics of the court, 
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such as U. S. Senator Norris, reaffirmed 
their opposition to judicial supremacy 
as presently constituted, but there was 
a noticeable lack of enthusiasm and prac- 
tically a complete cessation in the drive 
to limit the court’s authority. Repre- 
sentative Monaghan (Dem.) of Mon- 
tana even withdrew what was regarded 
as a rather absurd bill, which he had in- 
troduced, that would have made it a 
penal offense (the penalty including re- 
moval from the bench) for any Federal 
judge to declare the TVA unconstitu- 
tional. 


HIs practical, if temporary, cessa- 

tion of the opposition to the court 
provoked a considerable amount of cyni- 
cal editorial comment not only in the 
conservative newspapers but in a num- 
ber of the liberal organs (and there are 
a great number indeed) that still have 
confidence in the Supreme Court as the 
absolute arbiter of the Constitution. 
The court’s opponents were accused of 
being obviously insincere in their argu- 


ments against the principle of judicial 
supremacy since it would appear that 
their opposition was prompted more 
definitely by their dissatisfaction with 


the court’s particular opinions. To use 
the more popular phrase, court critics 
were accused of * ‘throwing pop bottles 
at the umpire.” 

A few of the more outspoken critics 
of the court, however, stuck to their 
guns, such as the radical Philadelphia 
Record and the somewhat erratic New 
York Daily News. The latter stated 
editorially : 


The Supreme Court held the framing 
fathers would not have approved of the 
NRA and AAA. The framing fathers knew 
nothing about electric power ; not even what 
it was, let alone how to make or sell it. 
Yet the court now holds, in effect, that for 
the government to make and sell this com- 
modity, of which the fathers never even 
dreamed, would be O. K. by the fathers. 

Maybe the American people want to 
go on being ruled by what looks to the lay- 
man like the whims, inconsistencies, and 
hairsplitting of nine men. But the people 
should be able to vote on whether they want 
such rulership or not. We hope President 
Roosevelt will force that question to a show- 
down in this campaign. 


M OST unique appeared the reasoning 
of Raymond Moley, strongly New 
Dealish editor of Today. Professor 
Moley thought that the most important 
part of the TVA decision was that 
which most observers seem to have 
brushed aside as a rather difficult and 
technical but comparatively minor point ; 
to wit: the jurisdictional question de- 
cided in the negative by Justices Bran- 
deis, Stone, Cardoza, and _ Roberts. 
Professor Moley stated: 


When the court assumes judicial author- 
ity under such circumstances, it forgets the 
most fundamental of all limitations upon it, 
namely: (1) that it exists only to settle 
actual controversies between parties hav- 
ing a direct personal interest in the outcome, 
and (2) that when these controversies in- 
volve the Constitution an interpretation of 
that document must be made only when it 
is unavoidable. The difference between 
flouting these limitations and their loyal ob- 
servance is the difference between conform- 
ity to the best tradition of the court and 
that encroachment upon the legislative prov- 
ince which has always sucked the court 
into the vortex of politics. 

A persistence in such disregard of its im- 
portant but limited functions is the only real 
danger that confronts the court. In sum- 
moning the court to scrupulous adherence to 
its own traditions, Mr. Justice Brandeis has 
written not only an historic opinion, but has 
also rendered the most faithful possible serv- 
ice to the court. The seven strictures which 
he sets forth warn the court not to assume 
too generously powers that do not belong 
to it. They point the way back to a court 
which properly fulfils its high function, 
while at the same time Congress and the 
executive may carry out the purposes of the 
people who elected them. 


HERE was much authority cited by 

both Chief Justice Hughes and dis- 
senting Justice Brandeis on this point 
and it is a matter concerning which con- 
stitutional lawyers, as well as economist 
Moley, might well disagree with the ma- 
jority on legal interpretation. However, 
to pursue Professor Moley’s contention, 
it would be necessary for the court to 
duck and dodge constitutional issues, to 
run away from tests for procedural rea- 
sons, and to allow to minority stockhold- 
ers having only a small equity of owner- 
ship, no voice of dissent in the man- 
agement of big corporate enterprises— 
even though such dissent might be on 
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grounds that the management was vio- 
lating or abetting the violation of the 
fundamental law of the land. Can this 
be the real liberal viewpoint? 

One wonders what would be the reac- 
tion of Professor Moley if, in an analo- 
gous case, minority stockholders were 
by the majority of the court denied an 
opportunity to question the constitution- 
ality of anti-liberal legislation. Sup- 
pose, for example, a suit by minority 
security holders of a Louisiana newspa- 
per corporation to restrain the manage- 
ment from paying a prohibitive state tax 
obviously designed to strangle political 
opposition. What would our liberal 


press say about legalistic side-stepping 
under such circumstances ? 

However, it is noticeable that few 
other liberal editors mourned the failure 
of the court to throw out the Ashwander 
Case on technical counts. On the con- 
trary, since the court ruled for the New 
Deal, most of them hailed the decision 
on the merits and, as we have seen, a 
few of them regretted that the court 
did not go even further in its disposition 
of the case. This would seem to leave 
the mentor of Today in splendid isola- 
tion—an editorial rugged individualist, 
as it were, 

—E. S. B. 





States’ Rights and the 


H™: Floyd E. Thompson, president 
of the Illinois Bar Association, 
and former member of the supreme 
court of Illinois, tells an amusing story 
about a sweet young maiden who re- 
ceived a 20-page letter from her beau. 
Her mother, noticing the bulk of the 
epistle, exclaimed, 

“My, my, what a long letter from the 
boy friend! What does he have to 
say?” 

The young lady coyly summed up the 
gist of the entire communication in five 
words : 

“He says he loves me!” 

And so Judge Thompson, reading 
over the 700-word preamble of the 154- 
page Wheeler-Rayburn Act, sums up 
the spirit of the authors with equal con- 
cision : 

“It says we hate public utility holding 
companies.” 

Judge Thompson believes that the 
Holding Company Act “holds the rec- 
ord for violating more provisions of the 
Constitution at once than any prior act.” 
He states: 

It seeks to control business which has no 
connection with commerce among the states ; 
to deprive public utility holding companies 
of the use of the mails in negotiating or 


performing service, sales, or construction 
contracts for any public utility or holding 


Holding Company Act 


company, and in offering for sale or ex- 
change securities of its own or subsidiaries 
or affiliates or any other public utility or 
in acquiring such securities, without regard 
to whether the thing sent through the mails 
is itself harmful or dangerous; to set up 
arbitrary and capricious rules for keeping 
records of the companies and their sub- 
sidiaries and affiliates, and otherwise regu- 
late the internal affairs of such companies; 
to compel such companies to divest them- 
selves of their ownership of properties; 
and to delegate legislative powers to the 
executive department. This legislation is 
obviously the executioner that is to elim- 
inate competition from the business field 
which the Federal government is to enter 
through its power projects already estab- 
lished on the Tennessee river, the Colo- 
rado river, and the Columbia river, and oth- 
ers to be established on the St. Lawrence 
river, the Missouri river, and elsewhere. 


pms Thompson concedes that there 
have been holding company abuses 
but he wonders if the evils have justified 
the outcry about them. He tells a per- 
tinent story of a New Jersey farmer 
who agreed to furnish a New York 
restaurant with 1,000 frog saddles a 
week. Some days later he walked into 
the restaurant weary and besmeared 
with swamp mud and tendered three 
frogs. When asked for the others he 
had promised to supply, the poor man 
said, “That’s all there were; I was 
fooled by the noise they made.” 
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Los Angeles Times 











AND THE SILENCE COMES OUT HERE! 


Commenting on the predominantly 
intrastate character of the electric in- 
dustry, Judge Thompson said: 


Properly organized and managed, holding 
companies perform highly useful and neces- 
sary functions with reference to financing, 
management, and codrdinating the service 
of underlying operating companies, and 
common sense argues against, if the Con- 
stitution does not forbid, the destruction of 
this private business directly by legislative 
process or indirectly by the regulatory or 


447 


taxing power of the Federal government. 
All necessary regulation can be provided by 
the states and there is no justification for 
adding this problem to an overstuffed Fed- 
eral government now suffering from a sur- 
feit of local problems. The supine submis- 
sion of the states to this and kindred Fed- 
eral aggression and the neglect of the state 
authorities to provide the npn protec- 
tion for the public mean the end of the dual 
system which has characterized our govern- 
mental structure and which has stood as a 
bulwark against invasion of individual lib- 
erty. 
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The states may be supine about such 
Federal encroachment on their regula- 
tory powers, but the Federal courts are 
not if the recent decision of the U. S. 
circuit court at Richmond, Va., in the 
American Public Service Case is any 
criterion. 

Strangely enough, some of the early 
press reports of this decision by Federal 
Judge Soper spread the erroneous im- 
pression that the New Deal had won a 
great victory and that the lower court 
Judge William E. Coleman of Baltimore 
had been rebuked for his broad opinion 
devastating the entire Public Utility 
Holding Company Act. The Commit- 
tee of Public Utility Executives, how- 
ever, pointed out that the opinion has 
been misunderstood. The committee 
states in part: 


Study of the decision itself indicates that 
the higher court delved deeply into the 
constitutional issues involved and sustained 
the lower court rulings that: 


1. Congress exceeded its powers: to reg- 
ulate interstate commerce; and, its post of- 
fice and post roads authority in barring use 
of the mails to holding companies failing 
to register under the act. 

2. Inasmuch as the subsidiaries of the 
American States Company, each of them, 
was doing a wholly intrastate business they 
could not come within the control of the 
Federal government even though owned by 
a holding company. (On this basis it is es- 
timated that 80 per cent of utility property 
in the country would be exempt from the 
act 


3. In the case at the bar no collusion was 
involved and the trustees acted in the faith- 
ful discharge of their responsibilities to the 
court and to the security holders involved 
in appealing to the court for immediate in- 
structions as to the propriety of registering 
under the act. 

On the basis of these findings the court 
held the act invalid in the case at bar, a 
case analogous to the utility industry gen- 
erally in the application of the opinion to 
one of the foundations of the act, the so- 
called “use of the mails” clause and to a 
large majority of the industry whose op- 
erating subsidiaries are wholly intrastate in 
character. 


HE committee’s statement continues 
with detailed excerpts from Judge 
Soper’s opinion. Judge Soper in these 
excerpts rejected the theory that a quasi 
“national police power” can be constitu- 


tionally extended from the regulation of 
the interstate transportation of things 
harmful in themselves (bad foodstuffs, 
for example) to the regulation of local 
production of such articles. He held, 
therefore, that mere interstate commun- 
ication between a holding company and 
a local intrastate operating subsidiary 
utility was not of itself interstate com- 
merce subject to Federal regulation. 

It should be noted that the question of 
whether such ruling would apply where 
the holding company was engaged in 
performing some actual service, other 
than mere corporate control, for the sub- 
sidiary (such as making loans, render- 
ing engineering or managerial service, 
etc.) was apparently not decided in the 
Soper opinion. However, even assum- 
ing that such services were subject to 
Federal regulation, it would probably 
follow under the Soper ruling that they 
would be subject to Federal regulation 
only to the extent of the actual inter- 
state operations performed. 

The committee’s statement quoted 
portions of the Soper opinion setting 
forth the detailed system of regulation 
of holding companies which would be 
saddled on them under the act (as con- 
strued by its advocates)—merely as an 
ostensible regulation of the instrumen- 
talities of interstate commerce. It was 
“more extensive,” the court found, 
“then any congressional regulation of 
the use of the mails or the instrumentali- 
ties of interstate commerce which has 
stood the test of litigation.” Construing 
the act, without holding it invalid, the 
court pointed out that the grant of pow- 
er to Congress to regulate interstate 
commerce does not authorize it to con- 
trol the states in the exercise of their 
police power over local industrial opera- 
tions. The circuit court also agreed 
with District Judge Coleman that the 
Federal government cannot bar the use 
of the mails under circumstances set 
forth in the act. 

However (notwithstanding such dic- 
ta, which strongly suggest the invalidity 
of material portions of the act) the cir- 
cuit court found that the American 
States Company controlled only “intra- 
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state” subsidiaries, and accordingly was 
not subject to the act. Therefore the 
court found that rendering a decision on 
the broader constitutional phases un- 
necessary for that particular case. An 
attempt will undoubtedly be made to 
have the Supreme Court pass on the case 
before the current term is ended. 


HE administration is probably dis- 

pleased at the rapidity with which 
this “black sheep” case seems to be mov- 
ing up, and prefers its own test case 
involving the Electric Bond and Share 
Company (now before a Federal dis- 
trict court in New York). However, 
as the Federal government is not a party 
to the American States Public Service 
Case, it can probably do little about its 
appellate progress, unless it would be to 
appear before the Supreme Court as an 
amicus curiae to suggest that the court 
defer review of the case until a test case 


more satisfactory to the administration 
can be presented. This would scarcely 
put the administration in a popular light, 
especially in view of the fact that some 
administration officials have been accus- 
ing the utilities of dilatory tactics in con- 
cluding test litigation in the courts. 

Of course, regardless of what either 
the administration or the utilities want, 
it is the Supreme Court which has ab- 
solute discretion as to whether it wants 
to review the American States Public 
Service Case before the summer recess. 
Washington observers at this writing 
were inclined to believe that the chances 
were just about even. 

—F. X. W. 


CoNnSsTITUTIONAL ASPECTS OF THE NEw DEAL. 
By Floyd E. Thompson. Indiana Law 
Journal. February, 1936. 


Press RELEASE. Committee of Utility Execu- 
pong Washington, D. C. February 23, 





An Expensive F lorida Lemon? 


ECENT bitter tilts in the House of 
Representatives over the fate of 
Florida’s controversial ship canal have 
focused attention on the numerous 
angles of this strange project which is 
being pushed ahead without a jot of 
congressional approval and in the face 
of concerted opposition—some of which 
comes from Florida itself. As an inter- 
esting sidelight, consider the following 
colloquy between U. S. Senator Van- 
denberg of Michigan and Major Gen- 
eral Edward M. Markham, chief of 
Army Engineers. (Senator Vanden- 
berg had brought out, in examining 
Markham, that any idea of charging 
tolls had been abandoned on the the- 
ory that the canal could “pay for itself 
in eighty years”—all of such savings, in- 
cidentally, going to the shipping compa- 
nies. ) 


Vandenberg—Is this project economically 
justified under the usual tests of the board 
of river and harbor engineers? 

Markham—The usual tests have not been 
prosecuted or concluded. 


Vandenberg—Whenever I appeared be- 
fore your board, I was forced to put up a 
pretty strong case. The board’s function 
for years has been to stop needless expense 
and exploitation on the waterways, as well 
as to build waterways. Have you ever in 
your life passed a project on evidence such 
as that presented here regarding the eco- 
nomic justifiability of this coma? 

Markham—I certainly can’t answer that. 

Vandenberg—On that evidence, how 
would you vote? 

Markham—I would vote “No.” 

Vandenberg—What is being done there 
now? 

Markham—They are _ excavating and 
building a village, with shops, 39 houses, 
and all other requisites to house workers. 
The rest of the $5,000,000 is being used to 
start digging, and some by our consultant 
board to determine the effect on the Florida 
water levels. We are not going to take the 
a4 off those Florida hills until we know 
that. 

Vandenberg—And a bridge over a non- 
existent canal? 

Markham—That’s right. 


Thanks to the industry of Edson 
Blair, we have, in a recent issue of Bar- 
ron’s, an interesting but sharply hostile 
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sketch of this “Florida lemon”—as its 
critics call it. First of all, Mr. Blair 
points out that the job was too much 
of a pill for the forthright Secretary of 
Interior Ickes to swallow. We are told 
he rejected the Florida canal “with his 
customary acerbity” and as a result it is 
now being built by another governmen- 
tal agency; to wit: the Army Engi- 
neers. 


HE proposed canal, approximate- 
ly 200 miles long, crosses upper 
Florida from Jacksonsville to the Gulf 
of Mexico in a tortuous route which 
links up St. Johns river, the Oklawaha 
river, and the Withlacoochee river. In 
1927 Army Engineers had designated 
that route (from 27 other possibilities) 
as the most feasible “if any canal must 
be built.” 
It is now being built by the Army as 
a WPA relief project. Congress has 
never specifically appropriated one cent 
for it, nor is it likely to if recent con- 
gressional action is accurate evidence of 
its present temper. In the past all river 
and harbor projects of such magnitude 
would have been subjected to a strict 
and impartial survey of the Board of 
Rivers and Harbors Engineers. Such a 
survey is under way but the digging on 
the canal has already started. Why? 
Mr. Blair gives his opinion: 

The exact reason is obscure, but one thing 
is clear: Some one sold the idea to the 
White House. After PWA rejected it, a 
hand-picked “board of review” approved it. 

It has vigorous support in the northern 
part of Florida, from interests which believe 
they will benefit from it, and is advocated 
by Senator Duncan U. Fletcher. But in the 
southern section of the state it has engen- 
dered a severe case of jitters. 

The state’s great citrus-fruit industry is 
dependent on a fresh-water supply which 
comes out of a ground water supply flowing 
through the porous rock underlying the 
peninsula. Many geologists have warned 
that a sea-level canal across the northern 
part of the state would infiltrate this water 
supply with salt water, contaminating the 
supply to the orange groves because of the 
peculiar rock formation on which the state 
rests. 

This question of water damage is hotly 
disputed. The Seminole County Chamber 
of Commerce, at Sanford, Fla., for example, 
protests: “The truck growers and citrus 


growers of Seminole county are up in arms 
protesting against the construction of this 
canal, for fear that it will contaminate our 
artesian water and ruin our entire proper- 
ties.” 

The state geologist of Florida has report- 
ed that a sea-level canal cannot be con- 
structed without great damage to the water 
supply and crops. 

Bu PA engineers are inclined to dis- 
miss this contention as negligible. Pre- 
liminary examinations taken in conjunction 
with the War Department engineers indi- 
cate that they do not believe any serious 
situation would result. But they say if a 
menace develops, it can be met by building 
a lock canal instead of a sea-level canal and 
by sealing the canal. They are starting 
digging before this has been decided. 


To top all this, the most crushing evi- 
dence appears to come from the ship- 
ping interests themselves for whom, 
presumably, the canal is to be built. 
Official questionnaires were sent to 61 
companies engaged in Atlantic Gulf 
shipping. Few definite replies were re- 
ceived, but it was reported that 9 were 
favorable. According to Mr. Blair, 
Senator Vanderberg circularized the 
same group of companies and received 
19 “noes” and they included all 9 of 
those reported favoring the project. Of 
these 9 companies, Mr. Blair gives 
verbatim quotations from the following 
replies : Gulf Refining Company, Penn- 
sylvania Shipping Company, C. D. Mal- 
lory & Company, Sinclair Navigation 
Company, Newtex Steamship Company, 
Kellogg Steamship Corporation, and 
Sun Oil Company. 

Two of the more brief replies fol- 


low: 
Sinclair Navigation Co.—“The navigation 


savings would not warrant the expenditure.” 

Kellogg Steamship Corp—‘Frankly, we 
do not consider the expenditure economical- 
ly warranted.” 


N all fairness it does seem that the 

foes of the Florida canal have exag- 
gerated the possible effects on Florida’s 
fresh-water reserves, insinuating that 
the whole state’s supply would be in 
danger. Engineering News-Record, an 
able and disinterested observer, dis- 
misses this as illusory, but concedes that 
some deleterious effects may follow. It 
states : 
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Most immediate importance attaches to 
the broad conclusion of the board that the 
general ground-water reservoir of the pen- 
insula will not be affected by the canal. 
Though the main water-bearing formation, 
the Ocala limestone, will be intersected on a 
length of 27 miles, a considerable mass of 
data on water pressures leads to the conclu- 
sion that the local drainage from a limited 
catchment area between the principal supply 
areas of the under-ground waters cut can- 
not have more than local effect, and will not 
perceptibly reduce the available supply in 
the state’s ground-water reservoir. 

It is to be noted that the term “local ef- 
fect” has rather extensive meaning, as the 
canal cut is expected to depress the ground- 
water for as much as 10 to 15 miles back. 
This action, in all likelihood, will require 
provision of remedial measures, whether to 
check the outflow, to deepen wells, to close 
off large solution passages that may be en- 
countered, or to preserve the springs for 
which the region is noted. The scope and 
cost of such remedial work have not been 
estimated by the board. 


A valiant defense of the project was 
recently made on the floor of the House 
by the Representative from Florida, 
Robert Alexis Green. His remarks, re- 
corded in the Congressional Record, 
were in part as follows: 


The state of Florida in the canal area 
have voted bonds to the extent of $1,500,000 
to purchase the right of way for this canal. 
The bonds have been sold, the people are 
taxed, and part of the money has been de- 
livered to the canal authority of my state. 
The Federal government has expended 
about $5,400,000 on the project. Do you 
think it would be good business for the 
American Congress to walk out on this 
project? Do you think it would be good 
business for the American Congress to 
abandon a project which will be a perma- 
nent investment and saving and improve- 
ment for the American people? Do you 
think it would be keeping faith with the 


people of my state who bonded themselves 
upon the beginning by the President of 
work on the canal for $1,500,000 [to aban- 
don] work now in progress on the canal? 

Mr. Chairman and my colleagues, I can- 
not too forcefully stress the importance of 
this project, not only to my state but also 
to the entire nation. Today there are em- 
ployed on this project some five to six 
thousand men at the site of operation. 
These men in the main are taken from relief 
and WPA rolls, paid WPA wages, and are 
performing full and efficient services in a 
contented and energetic manner. In fact, 
this project has absorbed practically all of 
the unemployment of my state, and has 
helped to absorb that from other states. I 
know of no project in the history of our 
soeutey where greater demonstration has 
been shown in efficient management, super- 
vision, and general direction, nor where 
greater value received has been obtained for 
money expended. Excavation is going on at 
several places on the 29-mile main cut 
across the Florida Peninsula. 


The total cost of the project has been 
variously estimated at from $146,000,- 
000 for a 30-foot sea level canal to 
$200,000,000 for a 35-foot lock canal. 
These estimates are based on June, 1934, 
prices and some costs have risen con- 
siderably since then. Again, Major 
General Markham says that the cost will 
be much greater if he has to continue us- 
ing relief labor—which apparently is to 
be the case. 

—E. S. B. 


Tue Prize Wuire ELepHant. By Edson 


Blair. Barron’s. February 3, 19 


Fiortpa’s WATER SUPPLY AND CANAL. En- 
gineering News-Record. January 9, 1936. 


Remarks by Representative Robert Alexis 
So Congressional Record. February 12, 





Notes on Recent Publications 


ProcRess TOWARD CoLLectivism. By Albert 
Jay Nock. The American Mercury. Feb- 
pay 1936. (Collectivism—living for the 
State. 


Tue RELATION oF FepERAL ANtTI-Trust Laws 
To InrerstaATE Moron TRANSPORTATION. 
Address by Hon. Robert E. Freer, member 
of Federal Trade Commission, before Na- 
tional Association of Motor Bus Operators, 
New Orleans, La. October 24, 1935. 


Tue TrouBLE witH CAPITALISM AND Cap- 
IraLists. Fortune. November, 1935. Ac- 
cording fo the findings of President Harold 
G. Moulton, of the Brookings Institution, 
they have violated the first rule of their 
being, which is: Decrease Prices. 


Wuo’s Gornc To Buy Power From Bic U. S. 
Proyects? Question Starts ARGUMENT. 
By Paul R. Leach. The Chicago Daily 

ews. October 16, 1935. 


451 








The March of Events 





Lobby Group Reports 


NACTMENT of legislation to provide for the 

registration of lobbyists and revelation 

of their sources of income was recommended 

February 27th by the House rules committee 

in a report on the investigation conducted last 
summer into the utilities lobby. 

The report was made pursuant to the House 
resolution last year which directed the com- 
mittee to investigate the lobbying activities of 
the utility holding companies against the Pub- 
lic Utility Act of 1935, and also the lobbying 
activities of the administration, through 
Thomas G. Corcoran, RFC counsel, in favor 
of the “death sentence” section of the bill. It 
was the charges made by Representative 
Brewster of Maine to the effect that Mr. Cor- 
coran had used improper influence and threats 
to induce him to vote for the “death sentence” 
that led to the stormy hearings on what the 
committee report called “the Brewster-Cor- 
eee incident” and dismissed in a short para- 
grap 

After noting the lobbies maintained by vari- 
ous utility companies in Washington, and 
commenting on “lavish expenditures,” the re- 
port found “little or no evidence of any im- 
proper contacts between this lobby and the 
membership of the House.” 

However, the Rules Committee found that 
“to unloose upon Congress a highly charged 
avalanche of propaganda is unwholesome and 
inimical to the public interest.” 


Gas Control Sought 


HE administration recently asked Con- 

gress to approve legislation placing the 
interstate flow of natural gas under rigid Fed- 
eral control. Submitting drafts of two regu- 
latory measures to the House interstate com- 
merce committee, government power officials 
contended monopolistic trade practices in dis- 
tribution of the nation’s natural gas require 
immediate regulation. 

The request faced the same bitter legisla- 
tive battle that marked consideration of the 
Rayburn-Wheeler bill last session by which 
the administration was given authority to 
curb operations of utility holding companies. 
Employing virtually the same method used in 
placing the holding company measure before 
Congress, officials of the FTC and FPC have 
drafted bills embracing the desired regulatory 
power and attached them to a comprehensive 
report on operations of natural gas operators. 

Provisions for regulation of interstate pipe 
lines were contained in the original Rayburn 


holding company bill. Because of the pro- 
tracted fight on the bill and President Roose- 
velt’s primary desire for holding company reg- 
ulation, these provisions were deleted during 
the controversy over the main bill. 


PWA Spur to Industry 


HE expenditure of $1,223,500,000 on ma- 

terial for Public Works Administration 
projects up to February Ist has been a major 
factor in the revival of the heavy industries 
of the country, according to a statistical re- 
port to Administrator Ickes. The trend 
should help to sustain the heavy industries at 
their present high level of operations for 
some time to come, it was said. 

The PWA reported that in some instances 
the indirect and industrial employment by ma- 
terial manufacture and transportation has been 
several times greater than the employment 
given by putting the materials in place on con- 
struction sites. This was said to be true of 
much of PWA’s $200,000,000 railroad im- 
provement program, which has been com- 
pleted. 


FCC Chairman Renamed 


pee Roosevelt early this month re- 
appointed Anning S. Prall as chairman of 
the Federal Communications Commission for 
a term extending to March 11, 1937, it was 
disclosed recently. 

Earlier Senator Couzens (R.) of Michigan 
introduced a resolution demanding that the 
FCC turn over to the Senate all data assem- 
bled in its recent investigation of “bribery 
rumors.” Although it issued a report brand- 
ing the rumors as baseless, the FCC had pre- 
viously declined to make public the testimony, 
saying much of it consisted of Department of 
Justice reports. 


Seeks TVA Stock-tip Data 


EPERCUSSIONS of the wide and confused 
swings in utility shares the day of the 
Supreme Court TVA decision were felt re- 
cently as the New York Stock Exchange sent 
members two questionnaires. One, on utility 
stock transactions, was forwarded at the re- 
quest of the Stock Exchange business conduct 
committee. The other, on general trading ac- 
tivities, was distributed at the suggestion of 
the Securities and Exchange Commission. 
The first report on members’ daily trans- 
actions was ordered filed by March 13th, cov- 
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ering the week beginning March 2nd. These 
reports were started June 19, 1935, and 
dr last December. 

he committee on business conduct, in its 
questionnaire, asked data on utility stock 
transactions February 17th, the day of the Su- 
preme Court TVA decision when the market 
swayed widely under the leadership of gyrat- 
ing power shares. 


Rail Fares Cut 


HE Interstate Commerce Commission in a 

5 to 4 decision February 28th ordered a 
nation-wide reduction of railroad passenger 
coach fares to 2 cents a mile, with Pullman 
fare cut to 3 cents. A majority opinion of the 
divided commission asserted the move was 
necessary to meet the challenge of cheap high- 
way transportation. 

The order, effective June 2nd, brings the 
rates down from the existing 3.6-cent basic 
coach rate and the average of 4 cents for 
Pullmans, including surcharges. The sur- 
charges were eliminated by the new order. 
Southern and Western roads already have es- 
tablished experimental passenger fares as low 
as or lower than those fixed by the commis- 
sion. Eastern roads, however, have fought 
reductions, with the exception of the Balti- 
more & Ohio. 


Requests Tax Change 


l. gery Gas and Electric Company filed 


with the board of tax appeals February 
25th a petition asking redetermination of in- 
come and profit tax deficiency assessments 
totaling approximately $40,000,000 for the five 
years ending in 1933. 

The company contended the internal reve- 
nue bureau had erroneously computed profits 
on alleged sales of securities, intercompany 
and others, and that the bureau had failed to 
allow for amortization of its bond account. 


Early Court Ruling Expected 


|B pret for early court ruling on its mu- 
nicipal power program, the Public 
Works Administration announced February 
27th, the District of Columbia Supreme Court 
would try four suits attacking PWA allot- 
ments on March 30th. Justice Jesse Adkins 
fixed the early hearing date after Jerome 
Frank, counsel for PWA, said the administra- 
tion was anxious to have the cases decided in 
time for appeal to the circuit court of appeals 
this spring. 

A hearing on whether a permanent injunc- 
tion is to be issued against three PWA- 
financed projects in Nebraska has been set for 
April 20th. In asking for an early hearing 
on whether permanent injunctions are to be 
issued against ten PWA power allotments in 


Alabama, Texas, Vermont, and Oklahoma, 
Frank said the Public Works Administration 
was acting as a “trustee for the a 

It was generally expected that the e 
Power Company would accept Ickes’ recent 
invitation to appeal immediately from a PWA 
victory in the fourth circuit court of appeals 
which released a $3,000,000 allotment to 
Greenwood, S. C. 

Five other PWA municipal power allot- 
ments including those before the District of 
Columbia court, now are tied up by injunction. 

The four suits fixed for the March 30th 
hearing, in each of which PWA is named as a 
party along with the towns receiving allot- 
ments, are: Alabama Power Co. v. Florence, 
Sheffield, Decatur, Tuscumbia, Russellville, 
Guntersville, and Hartsell, Ala.; Texas Util- 
ity Co. v. Plainville, Texas; Central Vermont 
Public Service Co. v. Brandon, Vermont; 
nee Utility Co. v. Harmony, Okla- 

oma. 


Rural Power Bill 


Wi administration support, Senator 
Norris on March 4th beat back attempts 
to place new restrictions on his $420,000,000 
Rural Electrification Bill and hoped to put 
it through Congress. 

Although administration leaders predicted 
that the path of the bill would be reasonably 
smooth, it ran into bitter opposition. Senators 
Connally (D.) of Texas, and O’Mahoney 
(D.) of Wyoming, attacked certain of its 
discretionary spending provisions. 

By agreement with President Roosevelt 
and departmental executives, Senator Norris 
introduced an amendment to trim the bill from 
its original authorization of $1,000,000,000 over 
ten years to $420,000,000. 


Court Curbs Lobby Quiz 


HE Senate lobby investigating committee 

omitted its public hearings on March 4th 
while Senator Black, the chairman, and his 
colleagues prepared to meet the challenge of 
its powers to subpoena correspondence sched- 
uled to begin in the supreme court of the 
District of Columbia this month. 

At least 50 per cent of the documentary 
data held by the committee is based on tele- 
grams subpcenaed from the files of the West- 
ern Union, Postal, and other communication 
systems. Should the Federal courts hold these 
documents to be nonadmissible the program of 
the committee, contemplating hearings to ex- 
tend over many weeks, would be jeopardized. 

Justice Adkin on March 3rd granted a tem- 
porary stay, on petition of Winston, Strawn 

Shaw, a Chicago law firm, restraining the 
Western Union from delivering to the com- 
mittee, under subpoena, all telegrams sent or 
received by the law firm between February 


453 





PUBLIC UTILITIES FORTNIGHTLY 


1 and December 1, 1935. The firm is counsel 
for some large utility interests and it was to 
argue for a permanent injunction on the 
ground that use of its telegraphic correspond- 
ence by the committee is unconstitutional. 


President Closes Norris Dam 


IMING himself with a stop-watch held in 
his left hand, President Roosevelt on 
March 4th at Washington, D. C., pushed a 
gold telegraph key at 2 Pp. M. to begin opera- 


tion of the great Norris dam in the Ten- 
nessee valley. The ceremony was recorded 
by a dozen photographers. 

Mr. Roosevelt declared in a statement that 
the dam was “a practical symbol of better 
life and greater opportunity for millions of 
citizens of our country.” Built across the 
Clinch river where this stream flows into the 
Tennessee river, this is the primary dam in 
a system combining flood control in the Ten- 
nessee valley and power production at Muscle 
Shoals by the Tennessee Valley Authority. 
It was named for Senator Norris. 


Alabama 


Map Soil Policy 


[3 bordering on the lake to be formed by 
Wheeler dam will be cultivated by farm- 
ers under a scientifically designed program to 
prevent soil erosion, according to an agree- 
ment between Farmers County-Wide Soil 
Conservation Association and the Tennessee 
Valley Authority. 

The new policy to be participated in by 
farmers in Madison, Morgan, Lawrence, 
Limestone, and Lauderdale counties, and effec- 
tive on lands owned by TVA, contemplates 
planting of such crops as will conserve and 
improve the fertility of the soil and insure 
against erosion. 


Makes Power Loans 


HE Rural Electrification Administration 

announced February 24th two allotments 
for rural power lines in Alabama. The an- 
nouncement said a loan of $65,000 had been 
approved for the Clarke-Washington County 
Power Association to build 58 miles of lines to 
serve 267 customers. Power is to pur- 
chased at wholesale from the Alabama Power 
Company. 

An allotment of $72,000 was made to the 
Lee County Power Association, Inc., to serve 
227 customers on 74 miles of rural lines. The 
city of Opelika will sell current at wholesale 
to the rural project. 


Arizona 


Orders Phone Reduction 


HE state corporation commission, in or- 
ders made public late last month, has 
directed a decrease of the monthly charge to 
persons using telephone hand sets. Effective 
April Ist, the monthly charge will be reduced 
from 25 to 15 cents. The $1 fee assessed for 


making the change from a desk to a hand set. 


is eliminated and the time during which the 
15 cents is collected is reduced from three 
years to eighteen months. Under the 25-cent 
rate that fee was charged for three years and 
then dropped. It will now cease at the end 
of eighteen months. The order was issued in 
coéperation with officials of the Mountain 
States Telephone and Telegraph Company and 
applies only to that organization. 


Arkansas 


To Renew Negotiations 


Ayor Moore stated last month that the 

city of Little Rock, was ready to renew 
negotiations with TVA officials in regard to 
purchase of power for the city’s municipally 
owned light plant. 


Mayor Moore said that he had been nego- 
tiating with officials in Knoxville, Tenn., but 


that negotiations had been postponed pending 
a ruling of the U. S. Supreme Court on the 
constitutionality of the TVA. 

The high court’s ruling, he believed, would 
permit extension of lines across the Arkansas 
river. He predicted that eventually an Arkan- 
sas valley authority would be formed. He 
said that schedules of rates indicated that the 
city of Little Rock could obtain power from 
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the TVA at rates much lower than those ob- 
tained from the Arkansas Power and Light 
Company. 


Municipal Project Survives 


\. go attack on the Paragould municipal 
power plant project came to naught last 
month when the Arkansas Supreme Court 
held that cities of the first and second class 
may pledge net revenues from operation of a 
municipal plant to secure payment of the bond- 


ed indebtedness of the plant and distributing 
system. 

The suit was brought by a citizen and tax- 
payer to restrain the proposed issue of munic- 
ipal securities, authorized by a bond election 
held three years ago. Arrangements have 
been made for a $100,000 issue, proceeds from 
which, with a $90,000 grant from the Public 
Works Administration, will be used to finance 
the project. The PWA loan-grant, however, 
is under injunction, pending decision of the 
supreme court of the District of Columbia. 


Colorado 


PWA Fund Revoked 


Grannes Ickes, PWA administrator, an- 
nounced last month revocation of a $738,- 
000 loan and grant to Fort Collins for con- 
struction of a municipal light and power plant. 


Secretary Ickes explained that in awarding 
contracts and preparing to proceed with con- 
struction of the project, the city failed to com- 
ply with PWA rules and regulations. 

The plant is being constructed, however, 
with the city’s own funds. 


Conneéticut 


Announces Rate Cut 


EDUCTIONS in rates of a half cent per kilo- 
watt hour for users in all classifications 
were announced last month by the Connecti- 
cut Light & Power Company. New Britain 
and Waterbury, with their surrounding towns, 
were among the communities affected. 


The reduction, however, failed to meet the 
approval of former State Senator Joseph H. 
Hackett of Waterbury. Mr. Hackett an- 
nounced that if the public supports him he will 
file a petition with the public utilities commis- 
sion for an investigation of the company’s 
rates. He claims that the electric rate cut is 
inadequate. 


-Distri&t of Columbia 


President Rejects Proposal 


Ppaseene Roosevelt on February 2ist re- 
jected requests for the creation of a Fed- 
eral power authority to administer water 
rights on the Potomac river on the ground 
that the watershed is too small. A proposal 
to create such an authority to utilize the poten- 


tial power at Great Falls, about fourteen miles 
up-river from Washington, was embodied in a 
bill introduced February 20th by Representa- 
tive Rankin of Mississippi. 

Plans to lease the power rights of Great 
Falls were rejected in 1920 by the Federal 
government on the ground that such a de- 
velopment would spoil the beauty of the river. 


Georgia 


County Farmers’ Codperative Corporation of 
Cordele, Ga., which proposes to build 84 miles 
of transmission lines in Crisp county. The 
power is to be furnished at wholesale by the 
Crisp County Power Commission. 


Gives Power Line Approval 


HE Rural Electrification Authority at 
Washington on February 18th announced 
approval of an $85,000 loan for the Crisp 
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Illinois 


Light Rates Cut 


A NEW schedule of reduced electric light and 
power rates in Granite City, Madison, 
Venice, and Nameoki was announced last 
month by the Illinois Power and Light Cor- 
poration. E. G. Schmitt, district manager, 
said one reason for the reduction was the 
company’s belief there would be no currency 


inflation in the United States Another factor, 
he said, was the hope lower rates would result 
in larger sales of current for domestic and 
business use. This was the second reduction 
a — company this year and the fifth since 


The new rates will become effective April 
Ist, with a top rate of 5.9 cents a kilowatt 
hour, compared with the present 6.2 cents. 


Indiana 


Announces Phone Investigation 


A" appraisal of all property of the Indiana 
Bell Telephone Company and the Ameri- 
can Telephone and ‘Telegraph Company 
loomed last month as the public service com- 
mission announced it would conduct such an 
inquiry at South Bend and Mishawaka. Com- 
mission members refused to assert the ap- 
praisals would be made on a statewide basis, 
but it was learned authoritatively that the St. 
Joseph county investigation would be the fore- 
runner of similar appraisals. 

Petitions for rate reductions were said to be 
on file for South Bend, Mishawaka, Indian- 
apolis, Marion, Anderson, Martinsville, Hunt- 
ington, and other cities. 

Incidentally, the Indiana commission was re- 
cently complimented by Governor McNutt on 
its savings of approximately $16,000,000 to 
consumers during the three years it has been 
functioning. 


« 


City’s Protest Ineffective 


ggg of the city of Kokomo last month 
were said to be “coming to the realiza- 
tion” that the Indiana legislature, in response 
to ill-advised demands for home-rule legis- 
lation, has made it impossible for them to pro- 
test effectually against a proposed expenditure 
of $1,290,000. It appeared that their city ad- 
ministration, led by the mayor, was about to 
buy the local waterworks system. The offer 
was made by the American Water Works & 
Electric Company, owner of the property. 
Civic organizations, however, stirred up op- 
postion on the ground that the price was too 
high and the properties were not up to date. 
However, it was discovered that the residents 
have no direct voice in the contracting of the 
debt—a result of legislative tampering with 
the laws governing utility operations in In- 
diana at the behest of advocates of “municipal 
freedom” and “home rule.” 


lowa 


Approves Allotment 


$260,000 allotment to the Scott County 
Rural Electrification Corporation, with 
headquarters at Davenport, was announced 
last month as approved by the Rural Electrifi- 


cation Authority at Washington. The pur- 
pose of the allotment was to build 265 miles 
of rural transmission lines to serve 900 cus- 
tomers. The Clinton, Davenport, and Musca- 
tine Railway Company will supply the current 
at wholesale. 


¥ 
Kentucky 


Enacts Utility Bills 


ro bills designed to aid municipal owner- 
ship of utilities were enacted into law last 
month by the approval of Governor Chandler. 
All four of the bills originated in the house. 

The most important of the group was that 
exempting municipal light, water, and power 
plants from supervision of the state public 
service commission. A second measure en- 
ables all classes of cities to build or acquire 


light and power plants and issue revenue 
bonds, provided the question of building or 
buying has been approved by local voters. 
The third measure relieves cities desiring to 
engage in municipal ownership from the stat- 
utory necessity of seeking a new contract 
eighteen months before expiration of the fran- 
chise being operated by the private utility. 

The fourth measure enables cities of the 
fifth and sixth classes to operate water and 
sewerage systems. 
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Maine 


Cost of Quoddy Quarters 


HE cost of building and furnishing quar- 

ters for employees at the Passamaquoddy 
bay power project was estimated in a letter 
made public last month by Major General 
Edwin M. Markham, chief of engineers, at 
$921,000. 


The letter was addressed to Representative 
Ralph O. Brewster of Maine, who expressed 
fear the furnishings might be made a feature 
of congressional opposition to the tidal power 
project. Major General Markham said fur- 
nishings were secured as inexpensively as pos- 
sible, and that rental costs would return much 
of the outlay. 


Massachusetts 


Asks Lower Rates 


| Sager si prices for gas and electricity sold 
to domestic consumers and the town of 
Winthrop for municipal purposes caused the 
selectmen last month to charge the Suburban 
Gas and Electric Company with being unrea- 
sonable in a petition of protest filed with the 
state department of public utilities for lower 
rates. The selectmen asked that the company 


segregate them in a district apart from Revere, 
use a fair return is being received from 
Winthrop from the concern’s investment. 
The petition stated that the prices charged 
the town and its inhabitants are excessive in 
that they produce a net revenue which pro- 
vides more than a fair profit from the com- 
pany’s investment or the value of the property 
of the company devoted to supplying Winthrop 
with gas and electricity. 


Michigan 


Gas Bonds Beaten 


le of a municipally owned natural 
gas system for the city of Lansing stood 
defeated in a city election February 26th by a 
margin of 359 votes on the face of unofficial 
returns. 

The returns showed 2,710 votes cast in favor 
of a proposal to issue. $4,400,000 worth of 
municipal bonds to finance the construction 


of a natural gas line from the central Michi- 
gan gas fields to Lansing and build a local 
distribution system. Votes against the pro- 
posal totaled 2,405. A state statute requires a 
three-fifths majority to legalize a bond issue 
by any municipality. 

The Consumers Power Company has a per- 
mit from the state commission to construct a 
natural gas line to Lansing. A faction in the 
city council opposed the company’s project. 


Minnesota 


Electric Association Election 


R* Mrachek, Rochester, was elected presi- 
dent of the Minnesota Electrical Associa- 
tion at its eighth annual convention held last 
month at St. Cloud. He succeeds J. P. Ellen- 
becker of St. Cloud. Other officers elected in- 
clude Sam Newstone, Montevideo, vice presi- 
dent; William A. Ritt, St. Peter, secretary- 
treasurer; L. P. Kemp, Winona; Ed Karst, 
Fergus Falls; C. W. Turner, Faribault, mem- 
bers of the executive committee for 3-year 
terms, and E. J. Micako, Hibbing, J. P. 
Ellenbecker, St. Cloud, and William Johnson, 
Duluth, for 2-year terms. 

Rochester, Minn., was selected as the 1937 
convention city. 


Municipal Ownership Loses 


EMIDJI residents, who last month cast the 

largest vote in the history of the city at 
the annual election, favored a new franchise 
with the Interstate Power Company instead of 
operating a municipal generating plant and 
distribution system. 

A total of 1,617 votes was cast for the new 
franchise with the Interstate Company, while 
1,285 votes were in favor of the municipal 
generating plant. 

In the same election, however, the voters 
elected a mayor and a majority of the city 
council who supported municipal ownership, 
over opposing candidates favoring renewal of 
the private utility’s franchise. 
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Nebraska 


Predicts Approval 


Cees Drake of the railway commis- 
sion recently stated plans of the Platte 
valley public power and irrigation district to 
build 300 miles of power lines appeared headed 
for uncontested approval. Drake said, after a 
hearing on a construction permit, the district 
showed it proposes to comply with all the 
safety rules of the commission and the only 
obstacle was a protest against the crossing of 
the property of the Fairview Telephone Com- 
pany. The company feared the power lines 
might interfere with its phone service. A 
compromise, however, was expected and the 
commission was asked to defer action pending 
the working out of details. 


Says Program Too Large 


ROFEsSSOR V. L. Hollister of the University 
of Nebraska last month stated “the little 
Nebraska TVA with its lack of standby plants 
and its lack of sufficient firm power cannot 


economically have the entire power market it 
has mapped out for itself.” Professor Hollis- 
ter further stated: 

“There are generating plants in Lincoln, 
Omaha, Grand Island, and Hastings produc- 
ing power at costs comparable to the cost of 
delivering power over the transmission lines 
of the codrdinated hookup. It is inconceiv- 
able, for instance, that Hastings should shut 
down its municipal plant entirely until it is 
assured water power is absolutely dependable. 

He said the proposed market, embracing 
all of Nebraska west of Keith county con- 
sumed 460,000 kilowatt hours of electricity in 
1934 and said this is more firm power than the 
three PWA-financed hydroelectric projects 
can bring to market. 

Comparing the $8,700,000 Loup river public 
power district to the Boulder dam, whose 
power producing facilities cost $82,500,000, 
Hollister said Boulder dam would produce 28 
times as much power but would requiré only 
ten times as much revenue to liquidate. This 
is because Boulder dam’s power is produced 
naturally, while the Loup project is artificial. 


New Jersey 


Loses PWA Loan 


AMDEN was informed late last month that 

the Public Works Administration has no 
money for its municipal light plant. The in- 
formation came from Secretary of Interior 
Ickes. His statement blasted all hope that de- 
spite the New Jersey legislature’s refusal to 
approve the plant, PWA still has $6,000,000 
ear-marked for Camden. The loan intended 
for Camden was canceled January 30, 1935, 


Ickes said, after the New Jersey state senate 
refused to pass the laws required by PWA. 

Camden citizens, who had the impression 
the loan still was available for their plant, 
were misinformed, Ickes said. Despite the 
gloomy outlook, Camden officials are pressing 
at Trenton for legislative approval at the 
present term. The assembly judiciary com- 
mittee reported the light bill favorably, but 
i by the state senate was believed doubt- 
ul. 


New York 


Joint Committee Report 


HE report of the state’s joint legislative 

committee, filed February 23rd, proved a 
shock to those who have long clamored that 
utilities control utility legislation at Albany. 
The report was received by the utility indus- 
try without further comment than the obser- 
vation that it refuted accusations of corrup- 
tion between utility operators and legislators. 
Municipal plants, on the other hand, were con- 
siderably annoyed by a recommendation that 
profits made on utility operations should not 
be used for other municipal purposes but 
should be returned to consumers in the form 


of lower rates, as long advocated by the state 
public service commission. 

Specific recommendations in the report for 
legislation were confined for the most part to 
relatively minor technical changes in the state 
commission law to meet the differences in the 
appraisals made for taxation and for rate- 
making purposes. It was proposed that utility 
companies be required to file their rate ap- 
praisals with the public service commission 
and their tax appraisals with the state tax 
commission. 

Another recommendation would clarify the 
right of the public service commission to ap- 
prove a merger without approving the exist- 
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ing capital structure of the merging compa- 
nies, thereby eliminating one of the major 
objections to merging companies in the Con- 
solidated Gas system. 

The report also offered for consideration 
a possible substitute for Governor Lehman’s 
temporary rate plan if it should be held un- 
constitutional. 


State Legislation 
~~ by Mayor La Guardia, a bill was 


introduced in the state assembly on March 
4th that would enable New York city to 


create a municipal power authority to establish 
its own public utility services without pledg- 
ing the credit of the municipality. The meas- 
ure, endorsed by the New York State Con- 
ference of Mayors, was sought by Mayor 
La Guardia to overcome court objections to 
his attempt under previous law to start a 
power “yardstick” system in the city. 

The senate passed the Burchill bill the same 
day, to establish a regular reduction in utility 
rates under the so-called “Washington Plan” 
by which gas and electric companies would 
share profits with the consumers. A similar 
proposal was made by the Mack Utilities In- 
quiry Committee. 


North Carolina 


Rates Reduced 


HE Duke Power Company on February 

19th announced rate adjustments, effective 
as of March Ist, estimated to save its custom- 
ers in North Carolina and South Carolina 
$529,000 a year. 

In its announcement, made from the com- 
pany’s headquarters at Charlotte, it was said 
the reduction had been approved by the rate 
control bodies of both states. Of the total, 
$479,000 is represented by cuts in electric pow- 
er charges and the remaining $50,000 in low- 
ered gas tariffs. 


Electric savings, it was stated, would be 
divided as follows: 

Residential service, 203,000; commercial 
lighting, $173,000, and retail power, $103,000. 


Authorizes Fund 


At allotment was made last month 
by the Rural Electrification Administra- 
tion to permit the Tide Water Power Compa- 
ny of North Carolina to build 128 miles of 
lines in several seaboard counties, serving 
about 1,000 customers. 


North Dakota 


TVA Called Ominous Threat 


WARNING that the TVA program is an 

ominous threat to the development of 
North Dakota’s “first industry” was left with 
the Bismarck Kiwanis Club last month by 
M. C. Blackstun, general manager of the 
Knife River Coal Mining Company, at the 
conclusion of an address on the state’s lignite 
coal business. Blackstun said that when the 
TVA construction contemplated is completed, 
it will develop a national surplus of electric 


power of 196 per cent. He declared that this 
power will displace the use of 6,000,000 tons 
of eastern coal annually in the Tennessee 
valley, with the obvious result that eastern 
coal miners will increase the amount of coal 
they now ship westward in competition to 
North Dakota’s lignite. 

Blackstun stated that the TVA may prove 
the keystone in further governmental-operated 
industry, hinting that the movement may 
develop a governmental “planned economy, 
regimented industry, and abundant life.” 


Ohio 


Study Use of TVA Power 


T= Cincinnati city council last month 
started negotiations for a conference with 
the board of the Tennessee Valley Authority 
to study the possibility of bringing TVA pow- 


er to that city. This move was started despite 
the fact that earlier investigations by city of- 
ficials showed that TVA power would not be 
available for Cincinnati for a number of years 
if ever. However, the Reverend Herbert 
Bigelow, independent council member, elected 
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on an antiutility platform, and who wields the 
balance of power, succeeded in causing the 
city council to seek an official conference with 
the full TVA board. 

The city had also asked for a grant of $50,- 
000 from the PWA to conduct a survey of 
gas, electric, street car, and telephone rates, 
but Secretary Ickes refused it on the ground 
that PWA was receiving no further applica- 
tions for funds. 

The city of Cincinnati has now asked the 
Works Progress Administration if there is 
any other Federal source from which funds 


for the proposed survey of utility rates might 
be obtained. 


Rejects Referendum 


i for a referendum on legislation 
to finance construction of a municipal light 
plant at Sandusky were rejected by the city 
commission last month. It was asserted that 
the commission’s action was in violation of 
the referendum section of the state Constitu- 
tion, and the citizens will probably take the 
matter to court. 


Oregon 


State-owned Telephone System 


HE state board of control last month set 

in motion a project for a state-owned tele- 
phone and radio system, to cost nearly half 
a million dollars, as an initial outlay. The 
proposed system, which would parallel the 
lines of the Pacific Telephone & Telegraph 
Company from end to end of the state, north 


and south, and also to Astoria and to On- 
tario, would be used only by state officials 
and employees. The proposal, sponsored by 
the state treasurer, is based on his claim that 
the state is paying too much for service. 
Because of strong opposition and the anti- 
spending temper of the electorate, as indicated 
in the recent election, the outlook for the 
scheme was said to be far from hopeful. 


Pennsylvania 


panies of “gross and culpable mismanagement” 
of the municipal gas plant and asked for an 
injunction restraining the defendants from op- 


Sues Gas Firm 


A= to recover $12,741,457 for the city 
of Philadelphia and its gas consumers 
was filed February 20th by Mayor S. Davis 
Wilson against the United Gas Improvement 
Company and a subsidiary, the Philadelphia 
Gas Works Company. In taking this action 
the mayor carried out a threat and met a 
challenge by the president of the parent com- 


pany. — , 
The mayor’s bill in equity accused the com- 


erating the plant. Most of the sum sought in 
the suit, it was alleged, had been “improperly 
received or expended” by the companies. The 
granting of an injunction would have the 
effect of abrogating the agreement between 
the city and the defendants. The present lease 
of the city gas works to the United Gas Im- 
cre subsidiary expires December 31, 


Rhode Island 


Refuses to Pay Light Bill 


C= the United States Supreme Court 
decision upholding the Tennessee Valley 
Authority, the city of Pawtucket on February 
24th refused to pay its January electric bill 
of $5,554 to the Blackstone Valley Gas & 
Electric Company 

The case was believed the first of its kind 
in the country. 

In refusing to approve payment of the bill, 
Public Works Commissioner Albert J. La- 
marre demanded a substantial rate reduction. 


Pawtucket now pays 5 cents a kilowatt hour 
for street lights and 9 cents for schools and 
other municipal buildings, while the govern- 
ment is selling power for four mills a kilowatt 
hour, Mr. Lamarre pointed out in a letter to 
the president of the electric company. He al- 
so stated that the city would file a petition 
with the state public utilities department for a 
hearing to fix new rates. 

Meanwhile, a bill has been filed in the leg- 
islature to mit the city of Pawtucket to 
float a bond issue to finance the construction 
of a municipal power plant. 
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Circuit Court Holds Federal Utility Act Invalid 
in Case of Bankrupt 


oe Federal circuit court of appeals 
sustained the ruling of District 
Julge Coleman that the Public Utility 
Holding Company Act is invalid as it re- 
lates to the reorganization of the Ameri- 
can States Public Service Company. 
The appellate court affirmed the de- 
cree in so far as trustees were directed 
not to register with the Securities and 
Exchange Commission and the trustees 
and reorganization managers were di- 
rected to continue with the plan for the 
reorganization of the debtor in accord- 
ance with the orders of the court. The 
circuit court, however, held that the dec- 
laration in the decree that the act is un- 
constitutional in its entirety should be 
omitted. 

The court at the outset considered the 
question whether there was a real con- 
troversy, without collusion between the 
parties to fabricate an imaginary issue 
in order to secure a decision of the con- 
stitutional question. The court agreed 
with District Judge Coleman that the 
contest was genuine and that suspicions 
of the a tm of the government 
were without foundation. 

The basic facts were said to be simple 
and not open to dispute, and the court 
followed the rule in Chicago & Grand 
Trunk Railway Co. v. Wellman (1892) 
143 U. S. 339, that whenever in the 
pursuance of an honest antagonistic as- 
sertion of rights there is presented a 
question involving the validity of any 
act of a legislature, state or Federal, the 
court must determine whether the act is 
unconstitutional or not. Moreover, it 
was said, the trustees were entitled to 
ask for instructions and the court to give 
them when the Holding Company Act 
was passed and doubts as to its validity 
and interpretation arose. 

Furthermore it was held not to be es- 


sential to a determination of the ques- 
tion that the government or the commis- 
sion be a party to the proceeding. In 
the words of Circuit Judge Soper: 


Nor does it seem to us that they have been 
at a disadvantage on that account as counsel 
have suggested. They appeared in the court 
below as amici curiae, but declined to inter- 
vene and become parties. They declined the 
offer of the trustees to make them parties 
by praying injunctive relief against the com- 
mission and the district attorney. C 
for the commission at the hearing on Sep- 
tember 27, 1935, stated that if the debtor 
should fail to register, the government 
would come into the case as a party; but 
this action was not taken notwithstanding 
the — to register on or before Decem- 
ber 1, 1935. The government and the com- 
mission availed themselves of the opportu- 
nity to question the bona fides of the con- 
troversy; and they could as readily have 
attacked the admissions in relation to the 
corporate set-up and activities of the debtor 
and its affiliates, for these admissions related 
to facts easily disproved if not true. Full 
opportunity was also accorded the represen- 
tatives of the government to argue and brief 
the case, and they did argue the question of 
jurisdiction and brief both questions in the 
lower court. They have also appeared in 
this court and participated in lengthy oral 
and written arguments on the subject of 
jurisdiction. They were requested to assist 
the court by arguing the more important 
question of constitutionality, but they re- 
fused. It may well be that or strategic rea- 
sons they prefer a different battle ground; 
but it is obvious that they have not labored 
under any substantial handicap in the pres- 
ent proceeding which is not inherent in the 
nature of the case and in the tion of 
the court to decide the controversy before it. 


The court, after pointing out that nei- 
ther the debtor corporation nor any of 
its subsidiaries was in interstate 
commerce and that the Holding Compa- 
ny Act seeks not merely to control the 
use of the means of distribution, but in 
many material respects the business of 
the users of interstate channels of com- 
munication, concluded that certain pro- 
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visions of the act, if given effect, would 
regulate and control activities of the 
debtor corporation or trustees necessary 
to carry out any plans of reorganization 
which have no relation to the protection 
of the mails or of the instrumentalities 


HE Federal Communications Com- 
mission authorized the construction 
of a coaxial cable system between New 
York and Philadelphia after holding 
that the commission had jurisdiction 
over such construction and that the pub- 
lic convenience and necessity required it. 
The contention had been made that 
the commission did not have jurisdiction 
because the new line was experimental, 
but the commission observed that if it 
was to consider the public convenience 
and necessity of any construction, it 
must do so before the construction is 
undertaken, else the very purpose of 
serving the public interest and of avoid- 
ing needless waste is thwarted. The 
pertinent provision of the Communica- 
tions Act of 1934 applies to “construc- 
tion or operation.” Authority was not 
sought to “operate” in regular commer- 
cial use but only to make a “trial instal- 
lation” which, under the terms of the 
act, was said to be “construction.” 
The authorizing certificate, according- 
ly, was limited to the terms of the appli- 
cation to make the trial installation of a 
new line and to perform the limited or 
incidental commercial uses thereof set 
forth in the application. The matter of 
permanent operation in regular commer- 
cial use may hereafter be appropriately 
presented to the commission. 
Certain parties engaged in the motion 
picture industry objected to the granting 


of interstate commerce, and the reorgan- 
ization under the Bankruptcy Act would 
be prevented or unwarrantably restrict- 
ed to a substantial extent. The case 
will be reviewed by the Supreme Court. 
Burco, Inc. v. Whitworth et al. 


e 


Communications Commission Asserts Authority 
over Experimental Construction 


of authority on the ground that it did 
not relate to voice communication. The 
commission, however, found that the 
development of the coaxial cable ap- 
peared to be an advancement in the art 
of communications. Conditions were 
imposed to prevent discriminatory prac- 
tices. The commission said concerning 
the proposed construction : 


In view of the extensive research and de- 
velopment work carried out by petitioners 
and by the independent companies as to 
coaxial cable transmission, and the patents 
obtained upon such development, it appears 
conclusive that coaxial cable for wide band 
transmission has passed beyond being a 
laboratory experiment. . . . 

The application shows that the coaxial 
cable if installed as proposed will afford a 
frequency band of approximately 1,000,000 
cycles. This band will permit 240 telephone 
circuits to be operated simultaneously, or 10 
to 20 times as many telegraph circuits, or 
various combinations of both. The testi- 
mony of the petitioners shows that the de- 
velopment and adoption of the coaxial sys- 
tem would tend to reduce rates as the sys- 
tem is brought into use, but that there is no 
present need for the additional telephone 
channels between New York city and Phila- 
delphia. However, the petitioners have 
made studies of prospective growth which 
indicate that there will be such a need by 
1941, and one of petitioners’ witnesses testi- 
fied that “the need for telephone facilities 
grows from time to time and that in the 
near future need for the coaxial cable will 
arise.” 


Re American Telephone & Telegraph 
Co. et al. (Docket No. 3065). 


e 


Supreme Court Sustains Depreciation Rate 
Fixed by Nebraska Board 


S &- order of the Nebraska commis- 
sion fixing the depreciation rate on 


property of the Northwestern Bell Tele- 
phone Company at 34 per cent was up- 
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held by the Supreme Court. The com- 
pany had contended that the commis- 
sion’s order infringed on authority dele- 
gated to the Federal regulatory com- 
mission. 

The Communications Commission is 
authorized to establish depreciation rates 
for telephone companies, but the state 
commission pointed out that this author- 


e 


ity had not yet been exercised, and con- 
sequently there was no conflict with 
the Federal jurisdiction. The Supreme 
Court ruled that the power of state com- 
missions to act on depreciation rates had 
not been suspended or supplanted by the 
Federal law. Northwestern Bell Tele- 
phone Co. v. Nebraska State Railway 
Commission. 


Improvements Not to Be Financed at High Interest Rate 


UBLIC utility improvements, although 

desirable, should not be made when 
the financing is at such a rate as to be 
burdensome, says the Missouri commis- 
sion. 

Authority was asked to change from 
magneto to common battery telephone 
service at higher rates and to issue a 
mortgage note at 8 per cent interest to 
finance the improvement. The commis- 
sion denied authority to issue the note 
with the statement : 


It is well known that common battery type 


of telephone service is much to be preferred 
over the magneto type, and a change from 
the latter to the former type of service is 
much to be desired. However, when such 
change involves an expenditure of money 
which must be borrowed at rates of interest 
which are apparently excessive and will con- 
stitute a burden on the subscribers out of 
proportion to the advantages which might 
accrue from such change, the commission 
should disapprove such action. The com- 
mission feels that telephone rates predicated 
on an interest rate of 8 per cent, payable 
quarterly for borrowed money would be ex- 
cessive. 


Re Garst (Case No. 9109). 


= 


Physiotherapist Entitled to Residence Telephone 
Rate Same As Physician 


y  eaperqgeg ag: regularly licensed 
as such by the Pennsylvania State 
Board of Medical Education and Li- 
censure, actually engaged in the practice 
of electro-therapy, complained to the 
Pennsylvania commission that a tele- 
phone company charged her the busi- 
ness rate rather than the residence rate 
for service at her residence where she 
maintained an office. The complaint 
was sustained. 

The tariff of the company provided 
that the primary or dominant use of the 
service by the subscriber is the criterion 
by which to determine whether resi- 
dence or business rates apply and that 
business rates apply on premises used 
for both business and residence pur- 
poses except in the case of a physician, 
surgeon, nurse, dentist, veterinary sur- 
geon, osteopath, chiropractor, or Chris- 
tian Science practitioner, where the 


office of the telephone user is located 
at his residence. 

The telephone company answered that 
the privileges extended to these special 
professions were unreasonable and dis- 
criminatory as against other professions 
and that they should not be extended by 
adding additional professions to the 
group mentioned. Moreover, the com- 
pany contended, a physiotherapist is not 
recognized by the state licensing author- 
ities as a physician authorized to use the 
designation “doctor.” This latter con- 
tention was disposed of with the state- 
ment that “doctor” is an academic de- 
gree and is not the name of an occupa- 
tion, while the issue before the commis- 
sion was whether the professional oc- 
cupation was such as reasonably to come 
within the group of practitioners men- 
tioned. White v. Bell Telephone Co. of 
Pa. (Complaint Docket No. 10856). 
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Commission Jurisdiction Held to Deprive 
City of Rate-making Authority 


UDGE James Garnett held that the city 
of Louisville, Kentucky, had no ju- 
risdiction to fix telephone rates, since the 
state commission had exclusive jurisdic- 
tion. The court ordered that the differ- 
ence between existing telephone rates 
and a 25 per cent reduction fixed in a 
city ordinance be impounded until the 
case is finally disposed of. An appeal to 
the court of appeals was expected to be 
taken. 

The court was of the opinion that al- 
though the legislature had delegated to 
the city of Louisville the power to. fix 
and determine rates, the legislature 
could divest the city of this power. 
Such divestment was held to have re- 
sulted by the passage of the 1934 law 
creating the public service commission. 

A question was raised as to the con- 
stitutionality of the Public Service Com- 
mission Act in so far as it attempts to 
exercise legislative control over tele- 


phone rates in the city. The city con- 
tended that a constitutional provision 
for municipal consent to consolidation 
of telephone companies gave the city a 
continuing power over rates. Judge 
Garnett, however, declared that al- 
though the Constitution required tele- 
phone companies to secure the consent 
of the municipality before consolidation, 
the city did consent to the consolidation 
and fixed a rate for two years and after 
that for five years ending January, 1934. 
He continued : 

It appears to the court that the city did 
not fix a perpetual rate, as a condition pre- 
cedent to its giving its consent to the con- 
solidation, but fixed the rate for a given pe- 
riod and thereafter left the rate-making 
power in the same condition it was in prior 
to the consolidation and I am unable to see 
wherein § 52 of the Constitution has been 
violated. 


Southern Bell Telephone & Telegraph 
Co. v. Louisville. 


e 


Pennsylvania Municipality May Acquire Private 
Water Utility beyond Municipal Boundary 


2 superior court of Pennsylvania 
reversed a commission decision 
that under § 3540 of the Third Class 
Cities Law of 1931, Public Laws 932, a 
municipality could not acquire by con- 
tract the property and franchises of wa- 
ter companies operating beyond the mu- 
nicipal limits. 

This statute authorizes extensions of 
waterworks by municipalities beyond 
municipal boundaries but denies author- 
ity to extend water pipes or to supply 
water in territory outside the boundaries 
of such cities when such territory is be- 


e 


ing supplied by a private company. The 
court expressed the opinion that the in- 
tention of the legislature was to protect 
water companies outside the cities from 
competitive extensions. The evil which 
the legislature sought to prevent was 
competition by a city with private water 
companies serving adjacent territory. 
Obviously, said the court, there would 
be no competitive situation if the con- 
tracts between the city and the outside 
water companies were approved. Lan- 
caster v. Public Service Commission 
(No. 353). 


Water Main Extension in Area Annexed to Town 


WATER utility was required by the 
Missouri commission to extend 
mains along a main highway in order to 
serve customers in an addition which 


was not a part of the town as originally 
incorporated. In answer to a claim that 
the owner of the utility was empowered 
under his franchise only to furnish serv- 
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ice to those who resided in the original 
town site, the commission made the fol- 
lowing statement: 


The commission is not of the opinion that 
he can circumscribe the area in which he 
proposes to operate his utility system in that 
manner. He is authorized to serve that 
community as a public utility and should 
extend his mains as the community grows 
and as the demand for the —, will jus- 
tify such extensions. He has filed in his 
schedule his extension rule and should con- 
struct his system in conformity therewith, 
as we have discussed herein. 


An extension along the main highway 


to the addition was required to be 
made without customer contributions, 
although the utility’s rule relating to 
contributions was put into effect as to 
extensions in the real estate addition. 
The commission remarked : 

The management should be willing to ex- 
tend its facilities in advance of the actual re- 
quirements of its extension rule inte areas 
that are developing rapidly, particularly to 


those customers who reside along the im- 
proved streets of the town area. 


Parkinson et al. v. Camdenton Water 
Co. (Case No. 9078). 


& 


Penalty for Slow Payment Approved 


HE Wisconsin commission author- 

ized a municipality to revise its 
schedule of water and electric rates so 
as to provide for a 10 per cent penalty 
for slow payment, thus eliminating a 
discount rule formerly in effect. The 
commission said : 


When payment is made after the prompt 
payment period, the penalty provision will 
be no higher in the great majority of cases 
than the amount of discount lost under the 


old rate. In a small percentage of cases 
where bills are paid after the expiration of 
the prompt payment period, a slight increase 
in the gross bill may result. Such increases 
are negligible. 

Since the provision requested by the util- 
ity will simplify its billing practice, the com- 
mission will authorize this change. . . 
If customers pay their bills promptly, the 
utility needs less working capital and is able 
to take advantage of discounts on its pur- 
chases. This benefits all customers. 


Re City of Elkhorn (2-U-960). 


e 


Free Pick-up and Delivery Service 
by Railroad Permitted 


Te Wisconsin commission, over ob- 


jections by motor carriers, ap- 
proved a tariff schedule filed by railroad 
companies providing generally for free 
pick-up and delivery service at agency 
stations on all shipments of less-than- 
carload freight subject to minimum 
rates, charges, rules, regulations, and 
restrictions named in the tariff. The 
tariff also provided for an allowance of 
5 cents per hundred pounds to a shipper 
or consignee who performed either the 
pick-up or delivery service to or from 
the carrier’s freight house. 

With respect to interstate shipments 
the Interstate Commerce Commission, 
over protests of various parties, notably 
American Trucking Associations, Inc., 
had permitted the tariff to go into effect 
without suspension. 


The state commission declared that 
the railroads having obligated them- 
selves by the tariff at the stations affect- 
ed to perform the complete door-to-door 
service, it was within their right to make 
reasonable allowances to a shipper who 
performs a part of that service. Pro- 
testants suggested that although the al- 
lowance of 5 cents might not be unrea- 
sonably high in general, it might be ex- 
cessive with respect to shippers or re- 
ceivers of freight whose premises were 
located in close proximity to the freight 
house. On this point the commission 
said : 

This, however, is a general allowance, 
which is available to the general public and, 
unlike terminal switching allowances, is not 
the subject of separate and distinct contracts 
with particular shippers. This provision 
frees it from the charge of discrimination 
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